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Securities and Exchange Commission
450 Fifth Street
Washington, D.C. 20549

PO Box 4333
Houston, TX 77210-4333
. 11 Greenway Plaza, Suite 100

N Houston, TX 77046-1173
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Re: Filing Pursuant to Section 33 of the Investment Company Act of 1940 by A I M Management Group
Inc., AIM Investment Services, Inc., A1 M Advisors, Inc. (1940 Act Registration No. 801-12313),
INVESCO Funds Group, Inc., and the following persons:

Robert H. Graham

Mark H. Williamson

Frank S. Bayley

Bruce L. Crockett

Albert R. Dowden

Edward K. Dunn, Jr.

Jack M. Fields

Carl Frischling

Prema Mathai-Davis

Lewis F. Pennock

Ruth H. Quigley

Louis S. Sklar
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AIM Aggressive Growth Fund
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AIM Global Value Fund
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AIM Large Cap Basic Value Fund

AIM Large Cap Growth Fund

AIM Libra Fund

AIM Limited Maturity Treasury Fund
AIM Mid Cap Basic Value Fund
AIM Mid Cap Core Equity Fund
AIM Mid Cap Growth Fund
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AIM Opportunities I Fund

AIM Opportunities [I Fund

AIM Opportunities III Fund
AIM Premier Equity Fund
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AIM Select Equity Fund

AIM Short Term Bond Fund
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AIM Tax-Free Intermediate Fund
AIM Total Return Bond Fund
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AIM Trimark Fund
AIM Trimark Small Companies Fund
AIM Weingarten Fund
INVESCO Advantage Health
Sciences Fund
INVESCO Core Equity Fund
INVESCO Dynamics Fund
INVESCO Energy Fund
INVESCO Financial Services Fund
INVESCO Gold & Precious Metals Fund

Ladies and Gentlemen:

INVESCO Health Sciences Fund
INVESCO International Core Equity Fund
INVESCO Leisure Fund

INVESCO Mid-Cap Growth Fund
INVESCO Multi-Sector Fund

INVESCO S&P 500 Index Fund
INVESCO Small Company Growth Fund
INVESCO Technology Fund

INVESCO Total Return Fund

INVESCO Utilities Fund

Pursuant to Section 33 of the Investment Company Act of 1940, we hereby file on behalf of AIM Management
Group Inc., AIM Investment Services, Inc., A IM Advisors, Inc. (1940 Act Registration No. 801-12313),
INVESCO Funds Group, Inc., and the following persons, a copy of Plaintiffs’ Motion to File Under Seal with
Proposed Order and Plaintiffs’ Motion for Leave to File Second Consolidated Amended Complaint in

Richard T. Boyce v. A I M Management Group, Inc., et al.

Robert H. Graham

Mark H. Williamson

Frank S. Bayley

Bruce L. Crockett

Albert R. Dowden

Edward K. Dunn, Jr.

Jack M. Fields

Carl Frischling

Prema Mathai-Davis

Lewis F. Pennock

Ruth H. Quigley

Louis S. Sklar

AIM Aggressive Growth Fund
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AIM Balanced Fund
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AIM Blue Chip Fund

AIM Capital Development Fund
AIM Charter Fund

AIM Constellation Fund

AIM Dent Demographic Trends Fund
AIM Developing Markets Fund
AIM Diversified Dividend Fund
AIM Emerging Growth Fund
AIM European Growth Fund
AIM European Small Company Fund
AIM Floating Rate Fund
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AIM Small Cap Growth Fund INVESCO Core Equity Fund
AIM Tax-Free Intermediate Fund INVESCO Dynamics Fund
AIM Total Return Bond Fund INVESCO Energy Fund
AIM Trimark Endeavor Fund INVESCO Financial Services Fund
AIM Trimark Fund INVESCO Gold & Precious Metals Fund
AIM Trimark Small Companies Fund INVESCO Health Sciences Fund
AIM Weingarten Fund INVESCO International Core Equity Fund
INVESCO Advantage Health
Sciences Fund
INVESCO Leisure Fund

INVESCO Mid-Cap Growth Fund
INVESCO Multi-Sector Fund

INVESCO S&P 500 Index Fund
INVESCO Small Company Growth Fund
INVESCO Technology Fund

INVESCO Total Return Fund

INVESCO Utilities Fund

Sincerely,

S

Stephen R. Rimes
Assistant General Counsel

Enclosures

cc: Mr. Robert B. Pike, SEC — Fort Worth
Mr. James H. Perry, SEC — Fort Worth
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
RICHARD TIM BOYCE, Individually and on ) %
behalf of all others similarly situated, ) Civil Action No. &
etal. ) Judge Keith P. E\h,s,
)
Plaintiff, ) Consolidated with Actions:
) 04cv2589
VSs. ) 04cv2802
) 04cv2832
AIM MANAGEMENT GROUP, INC,, ) 04cv2884
etal., ) 04cv3030
)
Defendants. )
)

PLAINTIFES’ MOTION TO FILE UNDER SEAL

Plaintiffs move this Court to file the attached documents, Plaintiffs’ Motion for Leave to
- File the Second Consolidated Amended Complaint, with attached proposed amended complaint
and exhibits thereto, under seal. The Second Consolidated Amended Complaint contains
references and information from documents produced by the defendants, and a protective order
has not yet been entered in this case. Plaintiffs ask this court to permit the motion and
attachments to be filed under seal, pending the Court’s determination that the Second
Consolidated Amended Complaint can be filed in the public records of the case.

Dated: September 28", 2005.
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OF COUNSEL:

Carolyn P. Courville

Texas State Bar No. 24007042
S.D. Admissions No. 22958

SUSMAN GODFREY L.L.P.

1000 Louisiana, Suite 5100
Houston, Texas 77002
Telephone (713) 651-9366
Facsimile (713) 654-6666
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Respectfully submitted,

kD e /e

Steﬁlen IV Susman

Texas State Bar No. 19521000
S.D. Admissions No. 03257
1000 Louisiana, Suite 5100
Houston, Texas 77002
Telephone (713) 651-9366
Facsimile (713) 654-6666
Attorney-In-Charge for Plaintiffs

MILBERG WEISS BERSHAD
& SCHULMAN L.L.P.

Michael R. Reese

S.D. Admissions No. 206773
Steven G. Schulman

Janine L. Pollack (admitted pro hac vice)
Jerome M. Congress

Kim E. Miller

One Pennsylvania Plaza

New York, New York 10119-0165
Telephone (212) 594-5300
Facsimile (212) 868-1229



LAW OFFICES OF CHARLES J. PIVEN, P.A.
Charles J. Piven

Marshall N. Perkins

The World Trade Center — Baltimore

401 East Pratt Street, Suite 2525

Baltimore, Maryland 21202

Telephone (410) 332-0030

Facsimile (410) 685-1300

HOEFFNER & BILEK
Thomas E. Bilek

Texas State Bar No. 02313525
440 Louisiana, Suite 720
Houston, TX 77002
Telephone (713) 227-7720
Facsimile (713) 227-9404
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CERTIFICATE OF SERVICE

I hereby certify that on this 28" day of September, 2005, a true and copy of the foregoing
PLAINTIFFS’ MOTION TO FILE UNDER SEAL was served upon all counsel of record in
accordance with the Federal Rules of Civil Procedure, via first class mail, properly addresses as
follows:

Daniel A. Pollack dapollack@pollacklawfirm.com;
Martin . Kaminsky

Edward T. McDermott etmcdermott@pollacklawfirm.com
Anthony Zaccana azaccaria@pollacklawfirm.com;
POLLACK & KAMINSKY

114 West 47™ Street, Suite 1900
New York, N.Y. 10036
Facsimile (212) 575-6560

Michael K. Oldham moldham@gibbs-bruns.com
GIBBS & BRUNS, L.L.P.

1100 Louisiana Street, Suite 5300

Houston, TX 77002

Facsimile (713) 750-0903

Charles S. Kelley ckelley@mayerbrownrowe.com

Jeremy Gaston jjgaston@mayerbrownrowe.com
Christopher Richart cjrichart@mayerbrownrowe.com

- MAYER, BROWN, ROWE & MAW LLP

700 Louisiana Street, Suite 3600

Houston, TX 77002

Facsimile (713) 224-6410

Counsel for Defendants Robert, H. Graham, Mark H. Williamson, AIM Management Group Inc.,
INVESCO Funds Group Inc., and AIM Advisors Inc.

Jacks C. Nickens inickens@nickenskeeton.com
"Paul D. Flack pflack@nickenskeeton.com

NICKENS KEETON LAWLESS FARRELL & FLACK LLP

600 Travis Street, Suite 7500

Houston, TX 77002

Facsimile (713) 571-9652

Counsel for Defendants Frank S. Bayley, Bruce L. Crockett, Albert R. Dowden, Edward K.
Dunn, Jack M. Fields, Carl Frischling, Prema Mathai-Davis, Lewis F. Pennock, Ruth H.
Quigley; Louis S. Sklar; Victor L. Andrews, Ph.D., Bob R. Baker, Lawerence H. Budner, James
T. Bunch, Fred A. Deering, Gerald J. Lewis, John W. McIntyre, and Larry Soll, Ph.D.

WA

Caro . Cdurville
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
RICHARD TIM BOYCE, Individually and on )
behalf of all others similarly situated, ) Civil Action No. 4:04cv2587
et al. ) Judge Keith P. Ellison
' )
Plaintiff, ) Consolidated with Actions:
) 04cv2589
vs. ) 04cv2802
) 04cv2832
AIM MANAGEMENT GROUP, INC., ) 04cv2884
et al., ) 04¢v3030
)
Defendants. )
)

" ORDER GRANTING FILING UNDER SEAL

On this __ day of | , 2005 the Court considered Plaintiffs’ motion to seal

Plaintiffs’ Moﬁon for Leave to File Second Consolidated Amended Complaint, with exhibits,
filed on September 28, 2005.

The Court, after considering the motion, is of vthe opinion that the motion should be
granted. It is, therefore, ORDERED, ADJUDGED, and DECREED that Plaintiffs’ motion to
| seal Plaintiffs’ Motion for Leave to File Second Consolidated Amended Complaint, with
exhibits, is GRANTED and the Clerk of the Court shall file aﬁd maintain it under seal.

SO ORDERED. |

SIGNED this day of , 2005.

Hon. Keith P. Ellison
United States District Judge

641285-1/008664



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
RICHARD TIM BOYCE, Individually and on )
behalf of all others similarly situated, ) Civil Action No. 4:04cv2587
etal ) Judge Keith P. Ellison
)
Plaintiff, ) Consolidated with Actions:
) 04cv2589
Vs. ) 04cv2802
) 04cv2832
AIM MANAGEMENT GROUP, INC., ) 04cv2884
et al., ) 04cv3030
)
Defendants. )
)
ORDER

This Court, having considered the Plaintiffs’ Motion for‘ Leave to File Second
Consolidated Amended Cbmplaint, finds that it should be GRANTEb in its entirety and hereby
ORDERS:

Plaintiffs are hereby granted leave to file the Second Consoli’dated Amended Complaint
attached as an exhibit to the Plaintiffs’ Motion for Leave to File Second Consolidated Amended
Cémplaint. Such filing shall be in the open r-ecords of the case and is not required to be under
seal.

Plaintiffs shall file the Second Consolidated Amended Complaint within 2 days of this
Order. |

Dated , 2005.

Keith P. Ellison
United States District Judge



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

7>

_ . O
RICHARD TIM BOYCE, Individuallyandon ) \ 5 5
behalf of all others similarly situated, ) Civil { . 4: c{l) 7
et al. ) n

) N\
Plaintiff, ) Consolidatedwith Actions:
) 04cv2589
VS. ) 04cv2802
) 04cv2832
AIM MANAGEMENT GROUP, INC,, ) 04cv2884
etal., ) 04¢v3030
)
Defendants. )
)

PLAINTIFFS’ MOTION FOR LEAVE TO FILE
SECOND CONSOLIDATED AMENDED COMPLAINT

FILED UNDER SEAL
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
"RICHARD TIM BOYCE, Individually and on )
behalf of all others similarly situated, ) Civil Action No. 4:04cv2587
etal ) Judge Keith P. Ellison
)
Plaintiff, ) Consolidated with Actions:
) 04cv2589
V. ) 04cv2802
' ) 04cv2832
AIM MANAGEMENT GROUP, INC., ) 04cv2884
etal, ) 04cv3030
)
Defendants. )
)

- PLAINTIFFS’ MOTION FOR LEAVE TO FILE
SECOND CONSOLIDATED AMENDED COMPLAINT

Pursuant to Federal Rule of Civil Procedure 15(a), Plaintiffs respectfully request that the
Court grant leave to file the attached Second Consolidated Amended Complaint (“SCAC”).
Plaintiffs seek leave to amend the complaint to address the dismissal of similar claims by
Judge John Koeltl in Eaton Vance Mutual Funds Fee Litigation. See In Re Eaton Vance Mutual
Funds Fee Litigation, 380 F. Supp. 2d 222 (S.D.N.Y. 2005). In particular, Judge Koeltl
disrﬁissed with prejudice the plaintiffs’ 36(b) claim on the basis that the -complaint in that case
did not properly allege a 36(b) violation. While Plaintiffs believe that the Consolidated Amended
Complaint in this case adequately alleged a claim under Section 36(b) under the liberal notice
pleading standards of Rule 8 applicable to this claim, Plaintiffs seek to amend to address the
factors under which the 36(b) claim was dismissed in the Eaton Vance litigation, and to meet

other issues raised in that opinion that can be addressed by amendment. Plaintiffs respectfully

638566-1/008664



-Tequest tﬁat the Court grant them leave to file the SCAC pursuant to Federal Rule of Civil
Procedure 15(a).

Plaintiffs have filed this motion, and the proposed SCAC uhder seal in an abundance of
.caution because the amendment refers to documents produced in the limited discovery ordered
by the‘Court. Plaintiffs do not believe that any of the information included from those
documents in the SCAC is confidential information entitled to protection under Rule 26(c) and
thus request that the Court allow the Plaintiffs to file the SCAC in the open records of this case.

| FACTUAL BACKGROUND

This case is one of a number of cases against mutual funds bringing similar claims.
Plaintiffs filed the Consolidated Amended Complaint on June 7, 2005. After Plaintiffs filed the
Consolidated Amended Complaint and shortly before Defendants filed their motion to dismiss
Plaintiffs’ claims, Judge Koeltl of the Soufhem District of New York issued an opinion on the
motion to dismiss filed in one of the other cases. In the opinion, /n Re Eaton Vaﬁcé Mutual
Funds Fee Litigation, 380 F. Supp. 2d 222 (S.D.N.Y 2005), Judge Koeltl dismissed the
plaintiffs’ claims in their entirety with prejudice.

‘The claims brought in the Faton Vance case were essenﬁally the same as the claims
- brought in this case, i.e. claims under Sections 34(b), 36(a) and (b) of the Investment Company
Act, and other causes of action. Some of the claims were dismissed on a pure question of law,
i.e. whether a private right of action existed for some of the provisions of the hwestmént
Company Act. However, Judge Koeltl dismissed the 36(b) claim for an entirely different reason.
Judge Koeltl found that the plaintiffs had not sufficiently pled a 36(b) claim because they had
failed to allege that the defendants charged excessive fees. In Re Eaton Vance, 380 F. Supp. 2d

at *40-41. Judge Koeltl cited, among other cases, a 1982 Second Circuit case, Gartenberg v.
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Mefrill Lynch Asset Management, Inc., 694 F.2d 923 (Z“d Cir. 1982) dealing with the standard
for finding a Rule 36(b) violation. Gartenberg, however, did not address the pleading standards
a plaintiff must meet in a complaint, but dealt instead with the elements of the claim the plaintiffs
had to provide to prove their claim. With respect to pleading requirements, Plaintiffs believe that
the Consolidated Amended Complaint provides the required notice pleading under Rule 8 of the
Federal Rules of Civil Procedure. Courts addressing the issue have not held plaintiffs to a higher
pleading standard for a 36(b) claim based on Gartenberg. However, Plaintiffs wish to amend to
fore‘stall aﬁy questions regarding the factual specificity of their pleadings by amending the
complaint.
ARGUMENT

A. Plaintiffs’ Request for Leave to File an Amended Complaint Should Be
Granted Under the Liberal Standards of Rule 15(a).

Amendments to pleadings are treated in Federal Rule of Civil Procédure 15(a). A party
seeking to amend doeé not face a high barrier in having a request for leave to amend granted, as
the rule provides that “leave shall be freely given when justice so requires.” Fed. R. Civ.
P. 15(a). |

A court considering a motion for leave to amend a pleading should grant the motion
unless there is a “substantial reason to deny the request for leave to amend.” See Smith v. EMC
Corp., 393 F.3d 590, 595 (5™ Cir. 2004) Courts in vthe Fifth Circuit examine five considerations
to determine whether to grant a party leave to ameﬁd: 1) undue delay, 2) bad faith or dilatory
motive, 3) repeated failure to cure deficiencies by previous amendments, 4) undue prejudice to
the opposing party, or 5) futility of the amendment. Id. “Absent any of these factors, the leaife

sought should be ‘freely given.”” Id.
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‘None of the five factors that would prevent this Court from granting leave to amend is
present under the circumstances before the Court.

First, there has been no undue delay in Plaintiffs’ request to amend. Plaintiffs are moving .
to amend shortly after the decision in In Re Eaton Vance was issued. Plaintiffs were aware o'f
the Gartenberg case, of course, but could not know in advance of filing fhe Consolidated
Amended Complaint that courts would hold similar plaintiffs to the factors enunciated in
Gartenberg at the pleading stage. Prior to Eaton Vance, courts considering the question held that
Gartenberg is not a pleading standard, but instead a standard that plaintiffs might be required to
meet at trial. See, e.g. Wicks v. Putnam Investment Management, LLC, 2005 U.S. Dist.
LEXIS 4892 (D. Mass., Mar. 39, 2005) (refusing to dismiss plaintiffs’ 36(b) claim because
Gartenberg had not been adopted by the First Circuit and in any case “does not establish a
heightened pleading requirement for §36(b) excessive fee claims”).

Similarly, there is no bad faith or dilatory motive in Plaintiffs’ request to amend. Had
the Eaton Vance opinion come out before Plaintiffs filed the Consolidated Amended Complaint,
Plaintiffs would have been on notice that a court had required heightened pleading of a 36(b)
claim. Plaintiffs had no notice that this would be the case. Pl.aintiffs are acting as promptly as
possible to amend to meet the issues raised in the /n Re Faton Vaﬁce opinion. There has been no
previous amendment except the consolidated amended complaint. -

Nor will the Defendants suffer prejudice by reason of the amendment. Plaintiffs are not
adding any new claims, but instead are simply adding factual allegations to bolster their existing
claims. Defendants will not be prejudiced by Plaintiffs’ desire to address caselaw that did not
exist when Plaintiffs filed their Consolidated Amended Complaint, but which was available

when Defendants moved to dismiss, and on which Defendants relied heavily in their motion to

638566-1/008664 4



dismiss briefing. This case is at a very early stage, and only minimal discovery has been
conducted. |

Finally, the amendment will not be futile. The Eaton Vance court dismissed the 36(b)
claim because the court found that the plaintiffs had not adequately alleged that the defendants
charged excessive fees, and also dismissed the 36(b) claims against the Investment Adviser
Defendants and the Trustee Defendants because 36(b) claims could only be brought against the
recipient of the fees. 'In Re Eaton Vance, 380 F. Supp. 2d at *40-44 (dismissing 36(b) claim
“because.the allegations in the SAC contain no specific facts that would provide a factual basis
for an allegation that the fees were ‘so disproportionately large’ that they ‘bore no reasonable
relationship to the services rendered. . . ). Although Plaintiffs cannot be certain that this Court
would apply Gartenberg in the same manner at the pleading stage, in an abundance of caution,

| Plaintiffs seel; leave to amend to provide the Court with a complaint that cannot be dismissed on
the same grounds as the Eaton Vance complaint. Plaintiffs can and will amend the complaint to
provide a factual basis for claims that the fees at issue in this case were excessive under
Gartenberg.

B. The SCAC Should Be Filed in the Open Records of the Case.

At a hearing on July 5, 2005, the Court ordered the Defendants to produce to Plaintiffs
the documents that were produced to governmental agencies. The defendants requested that the
plaintiffs agree to a protective order prior to the production of the documents. The parties agreed
to work towards having an agreed protective order to present to the Court at the hearing then
scheduled for August 19, 2005.

- There is still no protective order in the case. Plaintiffs have provided numerous drafts of

- a protective order to which they will agree that provides protection for confidential business
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information. Defendants have responded with drafis of a protective order that would materially
impede plaintiffs in developing their case. The parties have not come to an agreement on a
protective order. Defendants, the party seeking to protect documents, have not moved for a
protective order.

Plaintiffs have reviewed the documents produced by thé Defendants, and have added
information from them to the SCAC attached to this motion. Although Plaintiffs filed this
motion and the accompanying SCAC under seal, Plaintiffs havgpurposely omitted any specific
information from the documents that might be considered conﬁdgntial business information.
Plaintiffs do not believe that any of the information contained in the SCAC is entitled to
protection under Rule 26(c). |

Plaintiffs respectfully request that the Court, in granting the motion for leave to file the
SCAC, also order that the SCAC be filed in the open reco.rds of the case.

| CONCLUSION

Plaintiffs respectfully request that the Court grant Plaintiffs’ request for leave to file the
SCAC and that the Court order that the SCAC be filed in the open records of the case and not
under seal.

Dated: September 28, 2005.

Respectfully submitted,

Stephen D. Susman

Texas State Bar No. 19521000
S.D. Admissions No. 03257
1000 Louisiana, Suite 5100
Houston, Texas 77002
Telephone (713) 651-9366
Facsimile (713) 654-6666
Attorney-In-Charge for Plaintiffs
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OF COUNSEL:

Carolyn P. Courville

Texas State Bar No. 24007042
S.D. Admissions No. 22958
SUSMAN GODFREY L.L.P.
1000 Louisiana, Suite 5100
Houston, Texas 77002
Telephone (713) 651-9366
Facsimile (713) 654-6666
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MILBERG WEISS BERSHAD
& SCHULMANL.L.P.

Michael R. Reese

S.D. Admissions No. 206773
Steven G. Schulman

Janine L. Pollack (admitted pro hac vice)
Jerome M. Congress

Kim E. Miller

One Pennsylvania Plaza

New York, New York 10119-0165
Telephone (212) 594-5300
Facsimile (212) 868-1229

BERNSTEIN LITOWITZ BERGER &

- GROSSMAN, L.L.P.

Alan Schulman (admitted pro Aac vice)
Robert S. Gans (admitted pro hac vice)

Jerald D. Bien-Willner (admitted pro hac vice)
12544 High Bluff Drive, Suite 150

San Diego, CA 92130

Telephone (858) 793-0070

Facsimile (858) 793-0323

Co-Lead Counsel for Plaintiffs



Of Counsel:

SCHIFFRIN & BARROWAY, LLP
Marc A. Topaz

Richard A. Maniskas

Three Bala Plaza East, Suite 400
Bala Cynwyd, Pennsylvania 19004
Telephone (610) 667-7706

Facsimile (610) 667-7056

STULL, STULL & BRODY
Jules Brody

Aaron Brody

6 East 45" Street

New York, New York 10017
Telephone (212) 687-7230
Facsimile (212) 490-2022

WEISS & LURIE

Joseph H. Weiss, Esq.
Richard Acocelli

551 Fifth Avenue, Suite 1600
New York, New York 10176
Telephone (212) 682-3025
Facsimile (212) 682-3010

LAW OFFICES OF CHARLES J. PIVEN, P.A.
Charles J. Piven
Marshall N. Perkins :
The World Trade Center — Baltimore
~ 401 East Pratt Street, Suite 2525
Baltimore, Maryland 21202
Telephone (410) 332-0030
Facsimile (410) 685-1300

HOEFFNER & BILEK
Thomas E. Bilek

Texas State Bar No. 02313525
440 Louisiana, Suite 720
Houston, TX 77002
Telephone (713) 227-7720
Facsimile (713) 227-9404
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CERTIFICATE OF SERVICE

I hereby certify that on this 28" day of September, 2005, a true and copy of the foregoing
PLAINTIFFS’ MOTION FOR LEAVE TO FILE SECOND CONSOLIDATED
AMENDED COMPLAINT was served upon all counsel of record in accordance with the
Federal Rules of Civil Procedure, via first class mail, properly addresses as follows:

Daniel A. Pollack dapollack@pollacklawfirm.com;
Martin I. Kaminsky

Edward T. McDermott etmcdermott@pollacklawfirm.com
Anthony Zaccaria azaccaria@pollacklawfirm.com;
POLLACK & KAMINSKY

114 West 47™ Street, Suite 1900
New York, N.Y. 10036
Facsimile (212) 575-6560

Michael K. Oldham moldham@gibbs-bruns.com
GIBBS & BRUNS, L.L.P.

1100 Louisiana Street, Suite 5300

Houston, TX 77002

Facsimile (713) 750-0903

Charles S. Kelley ' ckelley@mayerbrownrowe.com
-Jeremy Gaston jigaston@mayerbrownrowe.com
Christopher Richart cirichart@mayerbrownrowe.com

MAYER, BROWN, ROWE & MAW LLP

700 Louisiana Street, Suite 3600

Houston, TX 77002

Facsimile (713) 224-6410 _

Counsel for Defendants Robert, H. Graham, Mark H. Williamson, AIM Management Group Inc.,
INVESCO Funds Group Inc., and AIM Advisors Inc.

Jacks C. Nickens jnickens@nickenskeeton.com
Paul D. Flack pflack@nickenskeeton.com
NICKENS KEETON LAWLESS FARRELL & FLACK LLP
600 Travis Street, Suite 7500
Houston, TX 77002
Facsimile (713) 571-9652
Counsel for Defendants Frank S. Bayley, Bruce L. Crockett, Albert R. Dowden, Edward K.
Dunn, Jack M. Fields, Carl Frischling, Prema Mathai-Davis, Lewis F. Pennock, Ruth H.
Quigley; Louis S. Sklar; Victor L. Andrews, Ph.D., Bob R. Baker, Lawerence H. Budner, James
T. Bunch, Fred A. Deering, Gerald J. Lewis, John W. McIntyre, and Larry Soll, Ph.D.

Carolyn P. Courville
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
RICHARD TIM BOYCE, Individually And Civil Action No. 04cv2587
On Behalf Of All Others Similarly Situated, (Consolidated)
Plaintiff, 1 Judge Keith P. Ellison

VS.
AIM MANAGEMENT GROUP, INC,, ¢t al.,

Defendants.

SECOND CONSOLIDATED AMENDED COMPLAINT

1. Plaintiffs, by and through their counsél, allege the following based upon the
investigation of counsel, which included interviews with perséns with knowledge of the conduct
complained of herein and a review of United States Securities and Exchange Commission
(“SEC”) ﬁlings, as well as other regulatory filings, reports, advisories, press releasés, media
reports, news éﬁicles, academic literature and academic studies. Plaintiffs believe that
substantial additional evidentiary support will exist for the allegations set forth herein after a

~ reasonable opportunity for discovery.

INTRODUCTION

2. "This is a federal class action based upon the wrongdoing by Defendants ATM
Management Group Inc. and AIM Advisors, Inc. (“AIM”), and INVESCO Funds Group, Inc.
(“INVESCO”) (collectively, “AIM/INVESCQO”), and its subsidiaries and affiliates also named
herein as Defendants, in charging excessive fees and commissions and failing adequately to
disclose that they siphoned assets belonging to investors in AIM mutual funds and/or INVESCO
mutual funds (colléctively, “AIM/INYESCO Funds” or “Funds”) in order to im’properly pay and

induce brokers to steer investors into ATM/INVESCO Funds. As a result of the excessiveness of



the fees charged to investors and the material omissions and condﬁct detailed below, Defendants
are liable: 1) under the Investmeﬁt Company Act of 1940 (the “Investment Company Act”) to a
class (the “Class”™) of all persons or entities who held one or more shares, units or like interests of
AIM/INVESCO Funds, set forth in Exhibit A hereto, during the period March 11, 1999 to May
10, 2004, inclusive (the “Class Period”); and 2) for unjust enrichment, and breaches of their
common law fiduciary duties, to a sub-class (the “State Law Sub-Class” or the “Sub-Class”) of
all persons or entities who acquired one or more shares, units or like interests of AIM/INVESCO
Funds before March 11, 1999 and held during the Class Period. The State Law Sub-Class
excludes any persons with transactions that constitute a “purchase” within the meaning of the
Securities Litigation Uniform Standards Act of 1998 (“SLUSA”), 15 U.S.C. § 78bb(f), including
any dividend reinvestments during the Class Period. Plaintiffs also bring a separate derivative
claim ﬁnder the Investment Advisefs Act of 1940 (the “Investment Advisers Act”).

3. The investment adviser fees, administrative fees, 12b-1 fees and director’'
compensation received by Defendants for managing AIM/INVESCO mutual funds and charged
to the AIM/INVESCO investors were excessive. These fees were used to finance revenue
sharing and directed brokerage relationships that would increase mutual fund sales significantly
and created significant economies of scale. These economies of scale were not passed on to
' inveétdrs, but instead resulted in increased profit margins for the investment advisers. In iight of
the economies of scale that solely benefited Defendants, the fees were so disproportionately large
that they bore no reasonable relationship to the services rendered. The investment ad;/isers
(deﬁned below) took advantage of the lack of transparency in the fee structure and their

influence over the Funds’ directors to ensure that their fees continued to rise even though the

' Asused herein, “director”” means either director or trustee, as applicable, consistent with
Investment Company Act Section 2(a)(12), 15 U.S.C. § 80a-2(a)(12).
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services they provided remained the same and the investment advisers and brokerage firms were
the only parties benefiting from the economies of scale. The investment advisers used investor
assgts, such as excessive investment adviser fees, directed brokerage commissrions and
distribution fees, to pay for their own out-of-pocket expenses and to further relationships with
brokers that only benefited themselves and their afﬁ]iates, as described below.

4, Although an increase in Fund assets should benefit investors due to economies of

- scale that decrease expenses, these benefits were enjoyed solely by Defendants. As the Funds
grew, Defendants failed to pass on the benefits of the economies of scale — decreased costs and
expenses — to AIM/INVESCO sharcholders. In fact, although Defendants’ fees were increasing
with the size of the Funds, the services provided by Defendants did not increase. Accordingly,
the sole purpose éf the fees charged to the Funds investors by Defendants was to expand the size
of the Funds to profit Defendants, but no benefit accrued to their investors from those fees.
Thus, the fees were excessive and Defendants breached their ﬁduciary duties by charging such
fees (the true purposes for which were undisclosed to investors) and receiving the benefits
therefrom._

5. The excessiveness of the fees is best shown by comparing how the significant
increases in fees did not correlate to changes in services provided to the Funds investors. For
examplg, although the dollar amount of the advisory and ‘12b—1 fees has expanded dramatically,
the nature and qualjty of the services provided did not change, and the aggregate costs of
operation did not increase in proportion to the increase in fees and were essentially fixed.

6. The practice of charging excessive fees and commissions created an
insurmountable conflict of interest for the investment advisers to the AIM/INVESCO Funds who

had a duty to act in the best interests of Fund investors, but were, in fact, only concerned with



siphoning fees from AIM/INVESCO Fund investors to induce brokers artificially to increase the
sale of shares éf AIM/INVESCO Funds. Defendants were motivated to engage in this
undisclosed plan of charging excessive fees to induce brokers to steer investors into
AIM/H\IVESCC Funds because, as noted above, the fees collected for managing and advising the
AIM/INVESCO Funds were calculated as a percentage of assets under management and,
therefore, increased as the number of AIM/INVESCO Funds investors grew.

7. Defendants’ practice of charging excessive fees and commissions to
AIM/INVESCO Funds investors to pay and induce brokers to steer investors into the
AIM/INVESCO Funds necessarily created insurmountable conflicts of interest for the brokers
who were purportedly acting in the best interests of their clients — but in fact were only
concerned with their pay-offs from AIM/INVESCO.

8. In addition, the directors of the Funds breached their fiduciary duties in that they
failed to negotiate lower fees for the Funds investors and ignored the fact that there were millions
of dollars being paid out by the Funds and their investors and no benefits were coming back in
exchange (i.e., that the fees were excessive). These directors, who are supposed to be the
- watchdogs looking out for the Funds investors, instead approved the rexcessive fees when it was
and should have been obvious that the fees bore no reasonable relationship to the services
rendered, thereby breaching their own ﬁduci‘ary duties.

9. Defendants omitted disclosure of any of the quid pro quo arrangements with
brokers and the use of investor assets to finance theée programs. Defendénts concealed such fees
used to induce brokers to push AIM/INVESCO Funds as they realized that the inducements
created insurmountable conflicts of interest significant to any reasonable person deciding how to

invest his or her money.



10.  Defendants’ wrongdoing described herein directly impacted Plaintiffs and the
Class. Unlike a traditional corporation, a mutual fﬁnd is a collection of the investors’ money.
The purpose of the corporate structure of a mutual fund is to protect shareholders’ investments.
Because a mutual fund is a mere shell, the excessive fees and charges at issue here charged by
Defendants to the Funds investors immediately reduced the Funds’ net asset value (“NAV”) per
share, thereby decreasing the value of each shareholder’s investment in the affected Fund(s) and
the amount by which each shareholder is entitled to rédeem his or her shares. This has a direct
impact on shareholders.

11.  Investment advisers, distributors and brokerage firms have been subject to
enforcement actions for entering into thé very types of arrangements alleged herein and failing to
édequately disclose these arrangements to im}estors. In actions té date against brokerage houses
Morgan Stanley DW, Inc. (“Morgan Stanley”), Edward D. Jones & Co., Citigroup Global
Markets, Inc./Salomon Smith Barney, Inc., American Express Financial Advisors, Inc.
(“AEFA”); and mutual fund companies Massachusetts Financial Services, Co., Franklin
Templeton Distributors, Inc., Putnam Investment Management, LLC, American Funds
Distributors, Inc., and OppenheimerFunds, Inc., the SEC and other regulators have condemned
these practices stating that they create insurmountable, undisclosed conflicts of interest in
violation of the securities laws. The actions of the AIM/INVESCO defendants described herein
are no different from those already condemned by the SEC and others.

12.  Asdescribed by former Sen. Peter Fitzgerald (R-I11.) in a January 28, 20047 Los
Angeles Times article, the mutual fund industry “is indeed the world’s largest skimming
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operation,” tantamount to ““a $7-trillion trough’ exploited by fund managers, brokers and other

insiders.” Jonathan Peterson, Senate Panel Chides Fund Industry; New York Attny, Gen. Eliot



Spitzer testifies at a hearing that suggests fees may be a target of legislative reforms, LOS
ANGELES TIMES, Jan. 28, 2004, at C4.

13.  The truth about AIM/INVESCO first emerged on November 17, 2003, when the
SEC and the National Association of Securities Dealers (“NASD”) fined and sanctioned
brokerage house Morgan Stanley for, ahwng other wrongdoing, accepting Defendants’
impermissible payments in exchange for aggressively pushing AIM/INVESCO Funds over other
funds. The SEC stated that “this matter arises from Morgan Stanley DW’s failure to disclose
adequately certain material facts to its customers...[namely that] it collected from a select group
of mutual fund complexes amounts iﬁ excess of standard sales loads and Rule 12b-1 trail
payments.” The SEC concluded that such conduct violated Section 17(a)(2) of the Securities Act
of 1933 (“Securities Act”), among other statutes, that prohibits one from obtaining money or
property “by means of any untrue statement of a material fact or any omission to state a material
fact necessary in order to make the statements made, in light of the circumstances under which
they were made, not misleading.” See November 17, 2003 SEC Order Instituting Administrative
Cease-and-Desist Proceedings, Making Findings and Imposing Remedial Sanctions Against
Morgan Stanley DW Inc., File No. 3-11335, available at http://www.sec.gov/litigation/
admin/33-8339.htm (the “SEC November 17, 2003 Cease-and-Desist Order”).

14.  Inthe NASD news release announcing the action it had taken against Morgan
Staniey regarding, among other wrongdoing, the improper payments Morgan Stanley had
received from AIM/INVESCO, the NASD likewise stated the following:

This extra compensation paid to Morgan Stanley for the
preferential treatment included millions of dollars paid by the
mutual funds through commissions charged by the firm for trades
it executed for the funds. These commissions were sufficiently

large to pay for the special treatment, as well as the costs of trade
execution.



The NASD then concluded that the payments at issue here violated NASD Rule 2830 that
prohibits the type of directed brokerage paid by AIM/INVESCO:

This conduct violated NASD’s “Anti-Reciprocal Rule,” Conduct

Rule 2830(k), which prohibits members from favoring the

distribution of shares of particular mutual funds on the basis of
brokerage commissions to be paid by the mutual fund companies...

Press Release, NASD Charges Morgan Stanley with Giving Preferential Treatment to Certain
Mutual Funds in Exchanée for Brokerage Commission Payments (Nov. 17, 2003) (on file with
NASD), available at http://www.nasd.com/web/idcplg?IdcService=SS_GET PAGE&ssDoc
Name=NASDW_002819&ssSourceNodeld=554 (the “November 17, 2003 NASD News
Release™); see also NASD Rule 2830(k).

15. Indeed, Defendants — as operators and overseers of the AIM/INVESCO Funds —
are currently the sﬁbject of widespread and intensive regulatory investigations related to
excessive or improper advisory and distribution fees and mutual fund sales practices, including
revenue sharing and directed brokerage arrangements. Among the governmental regulators
investigating INVESCO and/or AIM and certain of their affiliates and/or directors for the
practiées detailed throughout this Cdmplaint are: the SEC, the NASD, the Florida Department of
Financial Services, the Attorney General of the State of West Virginia, the West Virginia
Securities Commission, the Bureau of Securities of the State of New J ersey, the United States
Department of Labor and the United States Attorney’s Office for the Southern District of New
York. See March 1, 2005 Registration Form for the AIM Investment Funds, available at
http://Www.sec.gov/Archives/edgar/data/826644/000095012905001837/h22856ae485apos.txt.

JURISDICTION AND VENUE

16.  The claims asserted herein arise under and pursuant to Sections 34(b), 36(a),

36(b) and 48(a) of the Investment Company Act, 15 U.S.C. §§80a-33(b), 80a-35(a) and (b) and



"80a-47(a), Sections 206 and 215 of the Investment Advisers Act, 15 U.S.C. §§80b-6 and 80b-15,
and the common law.

17.  This Court has jurisdiction over the subject matter of this action pursuant to
Section 44 of the Investment Company Act, 15 U.S.C. §80a-43; Sec‘tion 214 of the Investment
Advisers Act, 15 U.S.C. §80b-14; and 28 U.S.C. §1391(b).

~18. Many of the acts éharged herein, including the preparation and dissemination of
‘materially false and misleading information, occurred in substantial part in this District.
Defendants conducted other substantial business within this District and many Class members
reside within this District. Defendants AIM Management Group Inc. and AIM were at all
relevant times, and still are, headquartered in this District.

19. In connection with the acts alleged in this. Comi)laint, Defendants, directly or
indirectly, used the means and instrumentalities of interstate commerce, including, but not
limited to, the mails, interstate telephone communications, and the facilities of the hational
securities markets.

PARTIES
Plaintiffs

20.  Plaintiff Joy D. Beasley held during the Class Period and continues to own shares
or units of the ATM Basic Value Fund and has been damaged by the conduct alleged herein. A
copy of Ms. Beasley’s verification is attached hereto as Exhibit B.

21.  Plaintiff Sheila McDaid (aka Cecelia J. McDaid) held during the Class Period and
continues to own shares or units of the INVESCO Technology Fund, and has been damaged by
the conduct alleged herein. A copy of Ms. McDaid’s verification is attached hereto as Exhibit B.

22.  Plaintiff City of Chicago Deferred Compensation Plan '(“Chicago”) is a municipal

deferred compensation plan located in Chicago, Illinois. Chicago was formed pursuant to




Section 457 of the United States Internal Revenue Code (26 U.S.C. § 457) for the benefit of the
current and retired employees of the City of Chicégo and their beneficiaries. Chicago held
during the Class Period shares or units of the INVESCO Dynamics Fund and the AIM
Constellation Fund, and has been damaged by the conduct alleged herein.

23.  Plaintiff Richard Tim Boyce held during the Class Period and continues to own
shares or units of the AIM European Fund (f’k/a INVESCO European Fund), and has been
damaged by the conduct alleged herein.

24.  Plaintiff Robert P. Apu held during the Class Period shares or units of the AIM
European Growth Fund and AIM Group Value Fund, and has been damaged by the conduct
alleged herein. |

-25.  Plaintiff Suzanne K. Apu held during the Class Period shares or units of the AIM
European Growth Fund. Together with Robert P. Apu, Suzanne K. Apu also held during the
Class Period and continues to own shares or units of the ATM Weingarten Fund and ATM
Premier Equity Fund, and has been damaged by the conduct alleged herein.

26.  Plaintiff Marina Berti held during the Class Period shares or units of the AIM
Premier Equity Fund and AIM Mid Cap Core Equity Fund, and has been damaged by the
conduct alleged herein.

27.  Plamtiff Khanh Dinh held during the Class Period shares or units of the AIM
Constellation Fund, and has been damaged by the conduct alleged herein.

28.  Plaintiff Frank Kendrick held during the Class Period shares or units of the AIM
Weingarten Fund and AIM Basic Value Fund, and has been damaged by the conduct alleged

herein.



'29.  Plaintiff Edward A. Krezel held during the Class Period shares or units of the
AIM Basic Value Fund, and has been damaged by the conduct alleged herein.

-30.  Plaintiff Dan B. Lesiuk held during the Class Period shares or units of the AIM
" Basic Value Fund, and has been damaged by the conduct alieged herein.

31.  Plaintiff John B. Perkins held during the Class Period shares or units of the AIM

Basic Value Fund, and has been dainaged by the conduct alleged herein.

| 32.  Plaintiff J. Doris Willson held during the Class Period shares or units of the AIM
Premier Equity Fund and INVESCO Dynamics Fund, and has been damaged by the conduct
alleged herein.

33.  Plaintiff Robert W. Wood held during the Class Period shares or units of the AIM
Select Equity Fund, and h.ﬁs been damaéed by the conduct alleged herein.

34, Plaiﬁtiff Bob J. Fry held during the Class Period shares or units of the INVESCO
Worldwide Communications Fund, INVESCO European Fund and INVESCO
Telecommunications Fund, and has been damaged by the conduct alleged herein.

35.  Plaintiff Janice R. Fry held during the Class Period shares or units of the
INVESCO Telecommunications Fund, INVESCO Européan Fund, INVESCO Financial Services
Fund, INVESCO Health Sciences Fund, INVESCO Worldwide Communications Fund, and

JINVESCO Technology Fund, and has been damaged by the conduct alleged herein.

36.  Plaintiff James P. Hayes held during the Class Period shares or units of the ATM
Aggressive Growth Fund, AIM Global Aggressive Growth Fund, AIM Group Value Fund, ATM
Capital Developﬁlent Fund, AIM Charter Fund and AIM Group Income Fund, and has been

damaged by the conduct alleged herein.
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37.  Plaintiff Virginia L. Magbual held duriﬁg tﬁe Class Period shares or units of the
INVESCO Leisure Fund and has been damaged by the conduct alleged herein.

- 38, Plamtiff Henry W. Meyer held during the Class Period and continues to own
shares or units of the AIM Balanced Fund, AIM Constellation Fund and ATM Large Cap Growth
Fund, and has been damaged by the conduct alleged hérein.

39.  Plaintiff George Robert Perry held during the Class Period shares or units of the
INVESCO Financial Services Fund, and has been damaged by the conduct alleged herein.

40.  Plaintiff Harvey R. Bendix held during the Class Period shares or units of the
INVESCO Leisure Fund, and has been damaged by the conduct alleged herein.

41.  Plaintiff Cvetan Georgiev held during the Class Period shares or units of the AIM
V1 Capital Appreciation Fund, and has been damaged by the conduct alleged herein. "

42.  Plaintiff David M. Lucoff held during the Class Period shares or units of the ATM
Basic Value Fund and the AIM Constellation Fund, and continues to own shares or units of the
AIM Capital Development Fund, and has been damaged by the conduct alleged herein.

43.  Plaintiff Michael E. Parmalee, Trustee of the Herman S. and Esperanza A. Drayer
Residual Trust U/A 4/22/83, held dﬁring the Class Period shares or units of the AIM Floating
Rate Fund, and has been damaged by the conduct alleged herein.

44.  Plaintiff Kehlbeck Trust Dtd 1-25-93, Billy B. Kehibeck and Donna J. Kehlbeck
TTEES, held during the Class Period shares or units of the AIM Large Cap Growth Fund and the
AIM Blue Chip Fund, and has been damaged by the conduct alleged herein.

Sub-Class Piaintiffs

45, Sub-Class Plaintiff Stanley S. Stephenson, Trustee of the Stanley J. Stephenson
Trust, purchased prior to and held during the Class Period shares or units of the ATM Limited

Maturity Treasury Fund, and has been damaged by the conduct alleged herein.
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46.  Sub-Class Plaintiff Robert P. Apa purchased prior to and held during the Class
Period shareé or units of the AIM Weingarten Fund, and has been damaged by the conduct
alleged herein.

NOn-Parg’ '

47.  Nonparty AMVESCAP PLC is one of the largest independent global investment
managers in the world, with more than $375 biliion in assets under management as of March 31,
2005. AMVESCAP PLC is the ultimate parent of defendants AIM, INVESCO and AIM
Management Group Inc.

The AIM/INVESCO Defendants

48.  Defendant ATM Management Group Inc. (“AMG”) is an affiliate of AMVESCAP
PLC and the parent company of AIM. AMG is located at 11 Greenway Plaza, Suite 100,
Houston, Texas 77046.

The Investment Adviser Defendants

49,  Defendant INVESCO is an indirect wholly-owned subsidiary of AMVESCAP
PLC located at 4350 S. Monaco Street, Denver, Colorado 80237, and was at all relevant times
the investment adviser to the INVESCO Funds. INVESCO collected during the Class Period
various forms of compensation for “managing” and “advising” the INVESCO Funds, including
millions of dollars in advisory, distribution, 12b-1 and other feesas a percentage of assets under
management.

(a) On November 25, 2003, AIM succeeded INVESCO as the investment
adviser to the INVESCO Funds other than INVESCO Variable Investment Funds, Inc. (“IVIF”).
AIM replaced INVESCO as the gdviser for IVIF in April 2004.

(b) Asa result of the transition of investment adviser for the INVESCO Funds

from INVESCO to AIM, as of October 15, 2004 each of the INVESCO Funds that is the subject
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dealers the Portfolios will execute their securities transactions; and (ii) .negotiate with broker-
dealers the terms of such agreements, including commissions, the amounts of Soft Dollars (as
defined below), revenue sharing and directed brokerage payments (discussed more fuﬂy
hereinafter) to be paid by the Funds’ investors to the broker—deaiers.

The Distributor Defendants

54.  Defendant AIM Distributors, Inc. (“ADI”), a private subsidiary of AMG and a
broker-dealer registered with the SEC, serves as the principal underwriter of each of the
AIM/INVESCO Funds and was paid fees out of the assets of the AIM Funds in\}estors during the
~ Class Period. ADI is located at 11 Greenway Plaza, Suite 800, Houston, Texas 77046.

55.  Defendant INVESCO Distributors, Inc. (“ID‘I”) is a wholly-owned subsidiary of
INVESCO. IDI s a broker-dealer registered with the SEC and served as the principal
underwriter of each the INVESCO Funds and was paid fees out of the assets of the INVESCO
Funds investors during thé Class Period. IDIis located at 4350 South Monaco Street, Denver,
Colorado 80237.

56.  ADI and IDI are collectively referred to herein as the “Distributor Defendants.”

Nominpal Defendants: The AIM/INVESCO Funds

57.  The Nominal Defendants are the AIM/INVESCO Funds, as identified in the list |
annexed hereto as Appendix A, and all trusts and corporations that comprised the
AIM/INVESCO Funds that were advised and managed by INVESCO and/or AIM during the
Class Period. Each trust or corporation has a board of directors who are responsible for the
trust’s or corporation’s administration. Each of the AIM/INVESCO Funds is an open-end
management investment company, or mutual fund, in which investors contribute cash for the

purpose of creating a pool of assets with which to invest and purchase securities. -
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58.  The AIM/INVESCO Funds offer multiple classes of shares, with each class
representing a pro rata interest in each AIM/INVESCO Fund. AIM/INVESCO Funci shares are
issued to AIM/INVESCO Fund shareholders pursuant to Prospectuses that must comply with the
federal securities laWs, including the Irivestment Company Act. All of the Prospectuses are
substantially the‘ same on the matters relevant to this litigation.

59.  All of the AIM/INVESCO Funds are alter egos of one another. The
AIM/INVESCO Funds are essentially pools of investor assets that are managed and administered
by a common body of directo'rs‘ and employees of AIM and/or INVESCO who administer the |

AIM/INVESCO Funds generally. The AIM/INVESCO Funds have no independent will and are
totally dominated by the Investment Adviser Defendants and the common body of directors
established by the Investment Adviser Defendants. Thus, in substance, the AIM/INVESCO
Funds function as components of one unitary organization.

60.  All AIM/INVESCO Funds shared throughout the Class Period the same affiliated
companies as their investment advisers and shared either IDI or ADI as their principal
underwriter and distributor. Currently, all of the AIM/INVESCO Funds share the same
investment édviser, AIM, and the same distributor, ADI. Additionally, the Defendants pool
together fees and expenses collected from the AIM/INVESCO Fund shareholders, and as a resuit
the AlM/INV ESCO Funds share expenses with one another.

61.  Furthermore, any commissions generated through directed brokerage relationships
(discussed in more detail below) relating to the sale or marketing of any particular
AIM/INVESCO Fund are lumped together with all the other commissions on the Funds managed

by Defendants and are not Fund-specific. For example, as explained in an internal INVESCO
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Funds memorandum from Mark H. Williamson (a Defendant in this case) and Ray Cunningham
to the INVESCO Mutual Funds Brokerage Committee, dated January 24, 2001:

If the Boards approve [the brokerage] relationship [with American
Express Financial Advisers (“AEXP”)], commissions generated

. in the arrangement will not be Fund-specific. In other words,
commissions generated by transactions for the Total Return
Fund may be used to reward sales of shares of the Equity
Income Fund and vice-versa. (Emphasis added).

62. The AIM/INVESCO Funds are named as nominal defendants herein to the extent
that they may be deemed necessary and indispensable parties pursuant to Rule 19 of the Federal
Rules of Civil Procedure and to the extent necessary tb ensure the availability of adequate -
‘remedies.

The Director Defendants

63.  Each of the ATIM/INVESCO Funds had during the Class Period a Board charged
with fepresenting the interests of the shareholders in oné >or a series of the AIM/INVESCO
Funds. The members of those Boards are, as defined herein, the Director Defendants. The AIM
* Director Defendants and the INVESCO Director Defendants, as defined immediately below, are
referred to collectively herein as the “Director Defendants.”

The AIM Director Defendants

69.  The following Defendants were directors of the AIM Funds and/or the trusts or
entities that consisted of the AIM Funds during the Class Period:
(a) Defendant Robert H. Graham (“Graham’) was a director and Chairman of
AMG during thé Class Period. Graham ié an interested person of the AIM/INVESCO Funds
within the meaning of Investment Company Act Section 2(a)(19)(A) (15 U.S.C. § 80a-

2(a)(19)(A)) because he is also a director of AMVESCAP PLC, the parent of ATIM and AMG.
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(b)  Defendant Mark H. Williamson (“Williamson”) was a director, President
and Chief Executive Officer (“CEO”) of AMG during the Class Period. Williamson was also
CEO of INVESCO and IDI during the Class Period. Williamson is an interested person of the
AIM/INVESCO Funds within the meaning o-f Investment Company Act Sectioﬁ 2(a)(19)(A) (15
U.S.C.§ SOa-2(a)( 19)(A)) because he is also an officer and director of AIM and AMG.

(©) / Defendant Frank S. Bayley (“Bayley”) was a director during the Class
Period. Bayley> received compensation totaling approximately $614,000 during the Class Period.

(d)  Defendant Bruce L. Crockett (“Crockett”) was a director during the Class

Period. Crockett received compensation totaling approximately $874,000 during the Class

"~ Period.

(e) Defendant Albert R. Dowden (“Dowden’) was a director during the Class
Period. Dowden received compensation totaling approximately $640,935 during the Class
Period. |

€3] Defendant Edward K. Dunn, Jr. (“Dunn”) was a director during the Class
Period. Dunn received compensation totaling approximately $844,000 during the Class Period.

(g)  Defendant Jack M. Fields (“Fields”) was a director during the Class
Period. Fields received compensation totaling approximately $834,000 during the Class Period.

(h)  Defendant Carl Frischling (“Frischling”) was a director during the Class
Period. Frischling received compensation totaling approximately $836,000 during the Class
Period. |

) Defendant Prema Mathai-Davis (“Mathai-Davis”) was a director during
the Class Period. Mathai-Davis received compensation totaling approximately $839,250 during

the Class Period.
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() = Defendant Lewis F. Pennock (“Pennock”) was a director during the Class
Period. Pennock received compensation totaling approximately $841,500 during the Class
Period.

(k) Defendant Ruth H. Quigley (“Quigley”) was a director during the Class
' Period. Quigley received compensation totaling approximately $615,250 during the Class
Period.

)] Defendant Louis S. Sklar (“Sklar”) was a director during the Class Period.
Sklar received compensation totaling approximately $835,000 during the Class Period.

(m)  Defendants Graham, Williamson, Bayley, Crockett, Dowden, Dunn,
Fields, Frischling, Mathai-Davis, Pennock, Qui gley, and Sklar are i'eferred to collectively herein
as the “AIM Director Defendants.” As of May 2004, each of the AIM Direc_tor Defendants
oversaw at least 112 separate AIM/INV ESCO Funds or “portfolios.” The AIM Director
Defendants’ business address is 11 Greenway Plaza, Suite 100, Houston, Texas 77046.

The INVESCO Director Defendants

64.  The following defendants were directors of the INVESCO Funds and/or the trusts
or entities that consisted of the INVESCO Funds during the Class Period:

(a) Defendant Fréd A. Deening (“Deering”’) was Vice Chairman of the Board
during the Class Period. Deering also served as a member of the Executive, Audit, Valuation,
Legal, Insurance, and Nominating Committees during the Class Period. Deering received
compensation totéling approximately $475,800 during the Class Period.

- (b) Defendant Victor L. Andrews, Ph.D. (“Andrews”) was a director during .
the Class Period. Andrews also served as a member of the Investments and Management
Liaison, Derivatives, Compensation, and Retirement Plan Committees during the Class Period.

Andrews received compensation totaling approximately $401,100 during the Class Period.
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(©) Defendant Bob R. Baker (“Baker”) was a director during the Class Period.
Baker also served as a member of the Executive, Valuation, Investments and Management
Liaison, Brokerage, Nominatiﬁg, Compensation, and Retirement Plan Committees during the
Class Period. Baker received compensation totaling approximately $760,354 during the Class
Period.”
(@)  Defendant Lawrence H. Budner (“Budner”) was a director during the
Class Period. Budner also served as a member of the Audit, Brokerage, Compensation, and
Retirement Plan Committees during the Class Period. Budner receivéd compensation totaling
approximately $391,900 during the Class Period.
(e) Defendant James T. Buhch (“Bunch”) was a director during the Class
Period. Bunch also served as a member ofthe Investments and Management Liaison, Brokerage,
and Nominating Committees during fhe Class Period. Bunch received compensation totaling
approxirﬁately $627,654 during the Class Period..
® Defendant Gerald J. Lewis (“Lewis”) was a director during the Class
Period. Lewis also served as a member of the Audit, Derivatives, and Legal Committees during
.'A[he Class Period. Lewis received compensation totaling approximately $626,254 dﬁring the
Class Period.
(g)  Defendant John W. McIntyre (“MclIntyre”) was a director during the Class
Period. Mclntyre also served as a member of the Executive, Audit, Vaiuation, Brokerage, and
Legal Committees during the Class Period. McIntyre received compensation totaling
approximately $465,750 during the Class Period.
(h)  Defendant Larry Soll, Ph.D. (“SolI”) was a director during the Class

Period. Soll also served as a member of the Investments ahd Management Liaison, Derivatives,
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rNominating, Compensation, and Retirement Plan Committees during the Class Period. Soll
received compensation totaling‘approximately $775,329 during the Class Period.

1) Defendants Deering, Andfews, Baker, Budnef, Bunch, Lewis, McIntyre
~ and Soll are referred to collectively herein as the “INVESCO Director Defendants.” As of May
2004, each of the INVESCO Directof Defendants oversaw at least 112 separate AIM/INVESCO
Funds or “portfolios.” The INVESCO Director Defendants’ business address is 11 Greenway

Plaza, Suite 100, Houston, Texas 77046.

The John Doe Defendants

65.  The true names and capacities of Defendants sued herein as John Does 1 through
100 are other active participants with the above-named Defendants whose identities have yet to
be ascertained.

SUBSTANTIVE ALLEGATIONS

ALL OF THE DEFENDANT ENTITIES INVOLVED WITH RUNNING,
ADVISING, MANAGING AND PROTECTING THE FUNDS INVESTORS
VIOLATED THEIR DUTIES IN CHARGING AND OBTAINING EXCESSIVE FEES

66.  The fees charged to mutual fund investors are required to reflect the equivalent of
fees that would have been the result of arm’s-length negotiation. Directors are supposed to
negotiate the fees charged to the fund investors on behalf of the investors who, individually, ére
unable to negotiate such fees. At the same time, investment advisers and their affiliates have a
fiduciary duty with respect to the fees that are charged to investors in that the fees must be
feasonably related to the services provided and conflicts of interests should be disclosed.

67.  Congress and the Supreme Court have recognized the potential conflicts of
interest that exist in the mutual fund industfy and placed safeguards to protect investors. Since it
is difficult for investment advisers to be completely impartial towards clients given their

profitability goals, investment advisers are under a duty to disclose to clients all material
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information “which might incline an investment adviser — consciously or unconsciously — to
render advice which [is] not disinterested.” SEC v. Capital Gains Research Bureau, Inc., 375
U.S. 180, 191-92 (1963). The Invéstment Adviser Defendants failed adequately to disclose to

, sh.areholders that feés were actually being used for the payment of kickbacks to brokers solely to
béneﬁt these and the other Defendants and that investors did not receive any benefit therefrom.
In fact, the inflated fees that the Investment Adviser Defendants charged the Funds' and their
iﬁvestors were not reasonabl.y related to services rendered and were therefore excessive.

68.  Distributors, as affiliates of the investment adviser, are also fiduciaries to
investors with respect to the fees investors pay. Furthermore, the NASD has implemented
additional regulations to prevent registered distributor broker-dealers (such as the Distributor
Defendants here) from offering gifts or making directed brokerage pajrments to brokers on the
condition of sales of a mutual fund. In violation of the foregoing, the Diéﬁibutor Defendants
were the conduit for arrangement of the revenue sharing payments to brokers on behalf of
AIM/INVESCO. For example, according to recent disclosures from Morgan Stanley, gross
payments, asset payments and recordkeeping payments were made to brokers by the Distributor
Defendants on behalf of the AIM/INVESCO Fund family in exchange for “Shelf Space.” As is

-common in revenue arrangements, and can be presumed on the basis of the Distributo;
Defendants entéring arrangemvents with brokerage firms on behalf of a fund family, distributors
tell the investment adviser where to direct brokerage to fulfill revenue sharing obligations.

69.  As to the directors, Congress fortified directors’ duties by adopting Section 15(c)
of the Investment Company Act, requiring directors to be adequately informed and giving them
the authority to demand documér;ts from investment advisers to make their decisiqns. Because

AIM/INVESCO’s directors were beholden to the Investment Adviser Defendants and in breach
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of their fiduciary duties, the Director Defendants failed to adequately inform themselves or
'negotiate lower advisory and distribution fees with the Investment Adviser Defendants.
Furthermore, the Director Defendants failed to hold the Investment Adviser Defendants
accountable for revenue sharing agreements entered into by AIM/INVESCO with various
brokerage firms, and other shelf space payments for which the Investment Adviser Defendants
and Distributor Defendants charged the Funds and their investors excessive fees and
commissions.

70.  Various fees and use of Fund assets aré determined between the above-mentioned
parties. Specifically, the directors negotiate with investment advisers and distributors,
investment advisor fees, 12b-1 fees, service fees, Soft Dollars and directed brokerage.
investment adviser fees are usually a percentage of assets under management. As the fund assets
increase, such fees parallel this growth. The growth of fund assets may occur for various
reasons, including increased investments, high returns or market appreciation.

71. 12b-1 fees get their name from the SEC rule that authorizes their payment. Rule
12b-1 permits a fund to pay distribution fees out of fund assets only if the fund has adopted a
plan (12b-1 plan) authorizing their payment. “Distribution fees” include fees paid for marketing
and selling fund shares, such as compensating brokers and dthers who sell fund shares, and
paying for advertising, the printing and mailing of prospectuses to new investors, and the
printing and mailing of sales literature. The NASD has placed a 1% cap on the amount of 12b-1
fees that may be charged to the fund, and the AIM/INVESCO Defendants often charged the
maximum amount (1%) permissible.

72.  Service fees are fees paid to persons to respond to investor inquiries and prévide

investors with information about their investments. Unlike distribution fees, a fund may pay
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shareholder service fees without adopting a 12b-1 p]an. The NASD imposes an annualn .25% cap
on sharehoider service fees (regardless of whether these fees are authorized as part of a 12b-1
plan).

73.  “Soft Dollér” practices are arrangements under which products or services other
than execution of securities transactions are obtained by an adviser from or through a broker-
dealer in exchange for the direction by the adviser of cli;ant brokerage transactions to the broker-
deéler. In other words, funds are allowed to include in “commissions” payments for not only
purchase and sales execution, but also for specified services, which the SEC has defined to
include, “any service that provides lawful and appropriate assistance to the money manager in
the performance of his investment decision-making responsibilities.” The commission amounts
c‘harged by brokerages to investment advisers in excess of the purchase and sales charges are
knov?n as “Soft Dollars.”

74.  Directed brokerage is the practice of investment advisers directing the underlying
portfolio securities transactions to broker-dealers that sell shares of the fund in return for favored
treatment. The practice raises a problem for investors because, inter alia, it creates a conflict of
interest for the investment advis‘er for the reasons discussed herein, it encourages churning of
clients’ accounts and, according to the SEC, it has led funds to “pay up,” or trade securities at
commission rates higher than the fund would pay if it were not indirectly paying for distribution

through directing brokerage.

75.  All of the Defendants involved with rmming, advising and protecting the Funds
and their investors violated their duties. As descn’béd above, the Investment Adviser Defendants
(along with the Distributor Defendants) secretly siphoned monies from the Funds and their

investors in various forms, as described below, in order to pay for shelf space at brokerage
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_houses. The AIM/INVESCO Funds grew as a result and so did the investment Adviser
Defendants’ asset-based fees. But the services being performed by the Investment Adviser
Defendants did not change and economies of scale were not passed on to investors, resulting in
the receipt of excessive fees from investors. The Director Defendénts breached their fiduciary
duty to be adequately informed and negétiate the advisory and distribution fees on behalf of the
Fund .shareholders so as to ensure that such fees were not excessive. They were beholden to the

- Investment Adviser Defendants, and siphoned monies from the Funds and their investors in the.

form of excéssive fees, as described herein. In light of these conflicted positions, no entity is

performihg the “watchdog” role or othe&ise looking out for the Funds or their investors.

Investment Adviser Revenues Were Significantly
Increasing Before and During The Class Period

76. AIM/INVESCO’s Fund sales and, thus, asset-based investment advisory fees,
increased significantly over time, including during ‘the Class Period. For instance, |
AIM/INVESCO Fund assets under management grew 29% from $357.4 billion in 1999 to about
$461 billion through the first half of 2005. This increase in assets means that the dollar amounts
of the asset-based advisory fees have élso significantly increased.

77. Additionally, as an example, in 1999, the shareholders of the AIM Large Cap
Growth Fund paid $42,255 in investment advisory fees and by 2003, the fund was paying
$2,850,279 in investment advisory fees. During this time, according to the master investment
advisory agreements, the advisory fees that were paid (which were a percentage of the Fund’s
average ddily net assets) remained the same when they should have been decreasing to account
f_or the economies of scale. In addition, the administration fees paid by the AIM Large Cap
Growth Fund and their investors increased substantially during the Class Period, going from

$29,197 in 1999 to $218,708 in 2004. See October 31, 1999 and October 31, 2004 Large Cap
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Growth Fund Annual Reports. Despite this significant increase in fees, the AIM Large Cap
Growth Fund Prospectuses did not cite any differences in the services provided during this time
period. Additionally, net assets for the fund increased from $4.3 million to $680 million. In the
1999 annual report, the Manager’s Overview section even highlighted the fact that “[n]et assets
under management soared to $14 million” from $4.3 million in just six months. In light of the
increased assets under management and the economies of scale created, the fees charged by

. Defendants to their Funds and their investors were grossly disproportional to the services that
were being provided. Also during this same time, AMVESCAP’s revenue increased from $1.33
billion to $2.21 billion. As explained in the AMVESCAP PLC (the parent company of AIM and
INVESCO) 2004 Annual Report, revenues arise substantially from management, service and
distribution fees generated from assets under management.

78.  Due in large part to Defendants’ shelf space payments, the assets managed by the
Investment Adviser Defendants have grown dramatically, and so have their revenues, net income
and profit margins. During the Class Period, the immense grbwth of assets under management
has generated substantial economies of scale to the great benefit of Defendants, which have not
been passed on to the Funds or their investors through lower fees.

79. As é result of these practices, the mutual fund industry was enormously profitable
for AIM and INVESCO. However, AIM and INVESCO’s profits at the expense of
AIM/INVESCO Fund shareholders remained unchecked by the Director Defendants throughout
the Class Period. In this regard, a Forbes article stated: |

The average net profit margin at publicly held mutual fund firms

was 18.8% last year, blowing away the 14.9% margin for the
financial industry overall ...

* * *
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The [mutual fund] business grew 71-fold (20-fold in real terms)
in the two decades through 1999, yet costs as a percentage of
assets somehow managed to go up 29%. ... Fund vendors have
a way of stacking their boards with rubber stamps. As famed
investor Warren Buffett opines in Berkshire Hathaway’s 2002
annual report: “Tens of thousands of independent directors, over
more than six decades, have failed miserably.” A genuinely
independent board would occasionally fire an incompetent or
overcharging fund adviser. That happens just about never.

See Neil Weinberg and Emily Lambert, The Great Fund Failure, FORBES, Sept. 15, 2003, at 176
(emphasis added). |

| 80.  The excessive fees only served the purpose of increasing Defendants’ profits.
The profitability of a fund to an adviser-manager is a function of revenues minus the costs of
providing services. Defendants’ incremental costs of providing advisory services to the Funds
were nominal, while the additional fees received by Defeﬁdants were hugely disproportionate
given that the nature, quality, and level of the services remained the same.

Defendants Took Advantage of Various Types of
Fees by Making Excessive Charges to the Funds

81.  According to SEC filings, Defendants’ main source of revenue is derived from
investment adviser, administration, distribution and service fees. In the absence of effective
“watchdogs” (i.e., fhe Director Defendants), the Investment Adviser Defendants and Disfn'butor
Defendants were able to take advantage of various forms of fees and Fund assets under their
control. Specifically, Defendants charged excessive investment adviser fees, administration fees,
12b-1 fees, service fees, and brokerage commissions.

82.  During the Class Period, the distribution fees significantly increased. For
example, in tﬁe AIM Large Cap Growth Fund, distribution fees charged to Class A shares rose

from $13,159 in 1999 to $606,542 in 2004; distribution fees charged to Class B shares rose from

$16,134 in 1999 to $1,205,821 in 2004; and distribution fees charged to Class C shares rose from
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$2,610in 1999 to $499,243 in 2004. This disproportional increase without any correlating
increase in services, especially in light of the Funds’ fixed costs, 1s illustrative of the
excessiveness of the fees charged.
83, . Furthérmore, fund statistics also demonstrate that fees were actually increasing
when they should have been decreasing due to economies of scale from increased assets. As was
noted by Russel Kinnel, director of mutual-fund research at Morningstar, “[t]he mutual-fund
business ﬁasn’t‘done a good job of delivering economies of scale.” Adrienne Carter, Mutual
Funds: Why Fees Still Defy Gravity, BUSINESS WEEK, May 2, 2005, at 70. This 1s clearly
illustrated when looking at AIM/INVESCO’s ratio of expenses compared to the increase in net
assets. For example, despite the fact that net assets for the AIM Core Stock Fund increased from
- $4.674 miilion in 2003 to $8.159 million in 2004, the net asset value per share 6f the fund
decreased from $11.56 to $10.86. Yet, during the same period, expenses charged by Defendants

increased, with the ratio of expenses to net assets increasing from 1.23% to 1.25%. Additionally,
the management fees remained constant at 0.51% (meaning the dollars paid increased
substantially), but no additional services were provided.

'84.  Similarly, despite the fact that net assets for the AIM High Income Municipal

Fund increased from $38.645 million in 2000 to $94.657 million in 2004, the net asset value per
share of the fund decreased from $10.04 to $8.64. Yet, during the same period, expenses
charged by Defendants increased, with the ratio of expenses to net assets increasing from 0.50%
to 0.55%. Additionally, the management fees remained constant at 0.60% (meaning the dollars
paid increased substantially), but no additional services were provided.

85. ' Similarly, despite the fact that net assets for the AIM European Grth Fund

increased from $157.651 million in 2001 to $301.659 million in 2003, the net asset value per
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share of the fund decreased from $23.59 to $15.60. Yet, during the same period, expenses
charged by Defendants increased, with the ratio of expenses to net assets increasing from 1.83%
to 2.01%. Additionally, the management fees remained constant at 0.95% (meanjng the dollars
paid increased substantially), but no additional services were provided.

~ 86.  AIM/INVESCO’s high ekpenses and failure to pass on any economies of scale is
further reflected when comparing AIM/INVESCO’s Fund expenses to the expenses charged by
other, smaller funds with less economies of scale available. For instance, the AIM Dent
Demographic Trends Fund, with $478 million in assets as of July 31, 2004, had annual expenses
of $2.0Q per $100 invested. Much smaller funds, with less than $70 million in assets, had
between $0.80 -$1.15 in annual expenses per $100 invested. James M. Clash, The Frugal
Investor, FORBES MAGAZINE, Sept. 20, 2004, at 230, available at http://www.forbes.com/forbes/
2004/0920/230 _priﬁt.html.

87.  Subsequent to the Class Period and as a result of being under intense scrutiny
from regulators, new competitors and consumers have become aware of the “ravages of high
fees,” énd other investment advisers have started to reduce their fees throughout the mutual fund
industry. According to Lipper (which provides research and analysis on mutual funds), between
July 31, 2003 and July 21, 2004, 528 mutual funds decreased fees at the portfolio level. Daniel

" Gross, Mutuql Funds, Crazy Eddie-Style, Why They 're Slashing Fees, SLATE, Sept. 28, 2004,
http://slate. msn.com/id/2107369/. Similarly, AIM/INVESCO has also waived advisory fees
payable to AIM by certain AIM Funds, effebtive January 1, 2005.
| 88.  The économies of scale enjoyed by Defendants with respect to the fees they
collect have not been shared with Funds investors as required by Section 36(b) of the Investment

Company Act and Rule 12b-1. Instead, as shown above, as the size of the Funds grew,
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Defendants’ fees increased without any corresponding increase in services to the Funds, and
Defendants’ costs decreased due to economies of scale. As a result, the fees paid to Defendants
for services provided to the Funds were grossly disproportionate to those services, were
excessive, and violated Section 36(b).

The Fees Are Also Excessive When Compared To Fees
Charged Where Both Parties Negotiated At Arm’s-Length

89.  The excessiveness of the fees charged by Defendants is illustrated by the lower

fees paid by unaffiliated investment management companies to Investment Adviser Defendants
‘when it acted as sub-adviser to unaffiliated funds. Fund companies sometimes hire outside
money manégers, known as sub-advisers, to do the day-to-day stock or bond picking. The fees
in these relationships tend to be lower. As noted by New York Attorney General Eliot Spitzer
vwhen discussing advisory fees before the United States Senate:

[Ulnlike most mutual fund fees where directors rubber stamp their

affiliated management company’s request, the fees charged by

subadvisors are the product of an arms length negotiation between
disinterested parties.

See Eliot Spitzer, Before fhe United States Senate Governmental Affairs Committee
Subcommittee on Financial Management of the Budget, and International Security (Jan. 27,
2004).

90.-  As part of Spitzer’s settlement with Defendants regarding their unlawful market
timing éctivities, Defendants agreed to fee advisory reductions and to publicly disclose a
summary of é senior officer’s evaluatioh of fees. These disclosures discuss how AIM’s fees
compare for providing advisory services to AIM Funds versus sub-advisory services io
unaffiliated funds. According to thése disclosures, Defendants routinely charged more
investment advisory fees to AIM Funds compared to fees charged for sub-advisory fees to

unaffiliated funds. For example, AIM’s Aggressive Growth Fund fees are higher than sub-
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advisory fee rates for fou:. unaffiliated mutual funds for which an AIM affiliate serves as sub-
adviser; AIM Basic Value Fund’s fees were higher than sub-advisory fee rates for which an
affiliate of AIM serves as sub-advisor; and AIM Biue Chip Fund’s advisory fee rate was higher
than what it charged for three unaffiliated mutual funds for which an AIM affiliate serves as a
sub-advisor.

DEFENDANTS IMPROPERLY USED FUND ASSETS TO

ENTICE BROKERS TO PUSH AIM/INVESCO
MUTUAL FUNDS ON UNWITTING INVESTORS

. Defendants Used Improper Means to Acquire “Shelf Space” at Brokerages

91. Unbeknownst to Plaintiffs and other members of the Class, AIM/INVESCO uéed
the assets of its mutual fund investors to participate in “shelf—spade” programs'at various
brokerages, including, but not limited to, Morgan Stanley, Salomon S.mith Bamey, AEFA, H.D.
Vest Investme_nt Services aﬁd Wachbvia Securities. AMINVESCO improperly paid these and -
other brokerages to aggressively push AIM/INVESCO mutual funds on unwitting investors.
These arrangements were significant to AIM/INVESCO since revenue sharing arrangements
have been known to increase ten-fold the amount of money received by mutual funds. However,
| the arrangements between AIM/INVESCO and brokerages were illegal because Defendants:

(1) used Fund assets to pay for these arraﬁgements; (2) shifted their own out-of-pocket expenses
to the Funds; and (3) failed to disclose the magnitude and nature of these arrangements to
investors. AIM/INVESCO’s practices have led to investigations by the SEC, NASD and various
state regulators. To date, these investigations have resulted in fines and censure of Morgan
Stanley and AEFA for their acceptance of the improper relationships with AIM/INVESCO.
92 As alleged herein, Defendants employed several different means to increase their
profits By, among other wrongful practices: (1) increasing the amount of fees they were able to

retain by shifting fees, expenses and commissions to AIM/INVESCO Fund shareholders; and (2)
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enticing third-party brokers to increase sales of AIM/INVESCO Funds, using money paid by
current shareholders, thereby increasing the amount of assets under management and profits the
Investment Ad?iser Defendants and their affiliates could reap with no corresponding benefits to
the AIM/INVESCO Fund shareholders. -

Participation in Improper Shelf Space Programs with Morgan Stanley

93.  Asmentioned above, AIM/INVESCO participated in “shelf space” programs at
brokerages such as Morgan Stanley, Salomon Smith Barney, AEFA, H.D. Vest Investment
Services and Wachovia Securities.

94.  Pursuant to the “shelf space”‘program agreements, brokers steered unwitting
clients into AIM/INVESCO Funds beqause they were paid more for AIM/INVESCO Funds than
other mutual funds.

95.  The “shelf space” program AIM/INVESCO participated in at Morgan Stanley was
called the “Partners Program.” The Partners Program was nothing more than a series of veiled
payments by AIM/INVESCO to Morgan Stanley to Steer unwitting investors into
AIM/INVESCO Funds. In a nutshell, under the “Partner’s Program,” Morgan Stanley brokers
improperly pushed AIM/INVESCO Funds on unwitﬁng clients because they received more cash
to do so.

- 96. According to former Morgan Stanley brokers and internal Morgan Stanley
documents, pursuaht to the Partners Program, Morgan Stanley adopted a broker “Incentive
Compensation” payout grid that provided up to 3% greater compensatién for “asset-based
products” versus “transaction-based products.” AIM/INVESCO Funds were classified as “asset-
based products,” while non-Partner Program funds were classified as “transaction-based

products” and resulted in a smaller payout to the brokers.
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97.  Because of the improper inducements paid by AIM/INVESCO, Morgan Stanley’s
management made it clear through ﬁrm-wide memos that it wanted its brokers to take advantage
of the payout grid by directing investors into AII\/I/II\IVESCO Funds. As stated by Bruce
Alonso, the managing director of Morgan Stanley’s Investor Advisory Services Division, in a
firm-wide message entitled “An Important Message from Bruce Alonso Regarding the 2003
Compensation Plan” circulated throughout Morgan Stanley in December of 2002: “the recently
announced 2003 Compensation Plan provides you with the opportunity to increase your overall
compensation by focusing on asset-based products,” i..e., AIM/INVESCO Funds.

98.  Under the compensation grid discussed above, for instance, a broker whose
annual production was over $1 million recéived 42% of the commissions on “asset-based
- products” and 40% of the commiséions on “transaction-based products.” ‘Adcordingly, brokers
generally received a higher payout from the sale of the AIM/INVESCO Funds than “non-
Partner” mutual funds.

99. Additionally, in order to further push AIM/INVESCO Funds and reap the benefits
of the extra inducements from AIM/INVESCO, Morgan Stanley management gave
AIM/INVESCO Funds priority placement in the review of fund materials to be distributed to
- Morgan Stanley broke;s; gave AIM/INVESCO access to Morgan Stanley’s branch system at the
branch mana‘gers’ discretion; gave AIM/INVESCO direc;( access to Morgan Stanley brokers;
included AIM/INVESCO in Morgan Stanley broker events; and invited AIM/INVESCO to
participate in programs broadcasted to brokers over Morgan Stanley’s internal systems.

The November 17, 2003 Announcement

100.  OnNovember 17, 2003, Defendants’ practices began to come to light when the
SEC issued a press release (the “November 17 SEC Release’”) in which it announced a $50

million settlement of an enforcement action against Morgan Stanley Dean Witter relating to
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improper mutual fund sales practices. The AIM Funds were subsequently identified as one of
the mutual fund families that Morgan Stanley brokers were paid to promote. In this regard, the
release announced:

[T]he institution and simultaneous settlement of an enforcement
action against Morgan Stanley DW Inc. (Morgan Stanley) for
failing to provide customers important information relating to their
purchases of mutual fund shares. As part of the settlement,
Morgan Stanley will pay $50 million in disgorgement and
penalties, all of which will be placed in a Fair Fund for distribution
to certain Morgan Stanley customers. '

Stemming from the SEC’s ongoing industry-wide investigation of
-mutual fund sales practices, this inquiry uncovered two distinct,

- firm-wide disclosure failures by Morgan Stanley. The first relates
to Morgan Stanley’s “Partners Program” and its predecessor, in
‘which a select group of mutual fund complexes paid Morgan
Stanley substantial fees for preferred marketing of their funds.
To incentivize its sales force to recommend the purchase of
shares in these “preferred” funds, Morgan Stanley paid
increased compensation to individual registered
representatives and branch managers on sales of those funds’
shares. The fund complexes paid these fees in cash or in the
form of portfolio brokerage commissions.

See Press Release, U.S. Securities and Exchange Commission, SEC Charges Morgan Stanley
With Inadequate Disclosure in Mutual Fund Sales (Nov. 17, 2003) (on file with author),
available at http://www.sec. gov/news?press/2003-159.htm (emphasis added).

101.  The November 17 SEC Release further stated:

The Commission’s Order finds that this conduct violated Section
17(a)(2) of the Securities Act of 1933 and Rule 10b-10 under the
Securities Exchange Act of 1934, Section 17(a)(2) prohibits the
making of materially misleading statements or omissions in the
offer and sale of securities. Rule 10b-10 requires broker dealers to
disclose the source and amount of any remuneration received from
third parties in connection with a securities transaction. The Order
also finds that the conduct violated NASD Rule 2830(k), which
prohibits NASD members from favoring the sale of mutual fund
shares based on the receipt of brokerage commissions.
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Stephen M. Cutler, Director of the Commission’s Division of

‘Enforcement, said: “Unbeknownst to Morgan Stanley’s
customers, Morgan Stanley received monetary incentives — in
the form of “shelf space” payments — to sell particular mutual
funds to its customers. When customers purchase mutual
funds, they should understand the nature and extent of any
conflicts of interest that may affect the transaction.”

Morgan Stanley has agreed to settle this matter, without admitting
~or denying the findings in the Commission’s Order. As part of the
settlement, Morgan Stanley will pay $25 million in disgorgement
and prejudgment interest. In addition, Morgan Stanley will pay

civil penalties totaling $25 million.

In addition, Morgan Stanley has undertaken to, among other -
things, (1) place on its website disclosures regarding the Partners
Program; [and] (2) provide customers with a disclosure document
that will disclose, among other things, specific information
concerning the Partners Program, and the differences in fees and
expenses connected with the purchase of different mutual fund
share classes; [. . . .]

Finally, the Commission’s Order censures Morgan Stanley and
orders it to cease-and-desist from committing or causing any

. violations of Section 17(a)(2) of the Securities Act of 1933 and
Rule 10b-10 under the Securities Exchange Act of 1934,

* * *

The NASD also announced today a settled action against Morgan
Stanley for violations of NASD Rule 2830(k) arising from the
Partners Program and its predecessor.

Id. (Emphasis added.)
102.  In fact, the November 17, 2003 NASD News Release explained that:

Morgan Stanley operated two programs - the Asset Retention

- Program and the Partners Program - in which it gave favorable
treatment to products offered by as many as 16 mutual fund
companies out of a total of over 115 fund complexes that could be
sold by the firm’s sales force. In return for these brokerage
commissions and other payments, mutual fund companies received
preferential treatment by Morgan Stanley...

This conduct violated NASD’s “Anti-Reciprocal Rule,”
Conduct Rule 2830(k), which prohibits members from favoring
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103.

relevant part:

the distribution of shares of particular mutual funds on the
basis of brokerage commissions to be paid by the mutual fund
companies, as well as allowing sales personnel to share in
directed brokerage commissions. One important purpose of
the rule is to help eliminate conflicts of interest in the sale of
mutual funds. ' '

On November 18, 2003,’The Washington Post published an article which states in

Investors who bought mutual funds from Morgan Stanley, the
nation’s second-largest securities firm, didn’t know that the
company was taking secret payments from some fund companies
to promote their products, according to allegations that resulted in
a $50 million settlement agreement yesterday with the Securities
and Exchange Commission.

In many cases, those same investors were actually footing the bill,
indirectly, for the slanted recommendations, the SEC said. Some
of the 16 fund companies whose products were pushed by Morgan
brokers paid for the marketing help by letting Morgan handle some
of their stock and bond trading. The millions of dollars in
commissions earned by Morgan on that trading came out of mutual
fund share owners’ profits, according to the SEC.

* * L3

Morgan said yesterday that companies in its “Partners
Program” included AIM Management Group Inc.. ..

See Brooke A. Masters and Kathleen Day, Morgan Stanley Settles with SEC, NASD, Firm

Accused of Failing to Disclose Funds’ Payments, THE WASHINGTON POsT, Nov. 18, 2003, at E01

(emphasis added.)

104.

On November 24, 2003, the Chicago Sun-Times published an article stating that

“Morgan Stanley’s bill of rights reveals the company receives special payments from 16 funds

groups ... Such payments provide these firms with ‘greater access’ to Morgan Stanley’s brokers,

with all the fishiness that implies.” Russ Wiles, Investor ‘Bill of Rights’ Doesn’t Go Far

Enough, CHICAGO SUN-TIMES, Nov. 24, 2003, at 63.
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105.  According to AIM/INVESCO internal documents, in 2001, Defendants agreed to
pay Morgan Stanley a certain percentage in basis points (“bps”) (one bps is 0.01%) with Soft
Dollars for marketing, and in hard dollars for asset retention. | AIM ranked in fhe top 10 at |
Morgan Stanley with sales totaling $407 million. Furthermore, according to an AIM/INVESCO
internal memorandum, as part of AIM’s and Morgan Stanley’s 2003 marketing support
agreement, AIM agreed to pay bps in Soft Dollars on Class A, B and C shares, while meetings

‘were paid in cash. AIM also agreed to pay cash for a Directors Club meeting held at the Bellagio
in Las Vegas, as well as for a Presidents Club meeting also at the Bellagio. AIM also agreed to
.pay bbs on assets retained for one year or more; cash for networking fees on accounts that are not

in an omnibus account; and cash when accounts go into an omnibus account.

Defendants Negotiated And Profited From Improper “Shelf Space” Arrangements

106.  The conflicts of interest and harm to AIM/INVESCO Fund shareholders
evidenced by AIM and INVESCO’s relationship to Morgan Stanley are pdradigmatic of other
conﬂicts‘ of interest and harmful arrangements entered into by Defendants. Throughout the Class
Period, AIM/INVESCO entered into various other quid pro quo arrangements with various
broker-dealers. In addition to those already mentioned, below are additional broker-dealers with
whom AIM/INVESCO had established improper arrangements to push AIM/INVESCO Funds.

107.  FSC Securities Corporation represents financial advisors under the AIG group
umbrella. The firm’s September 14, 2004 “FSC Disclosure Document for Mutual Fund and
Variable Annuity Shareholders” indicates that AIM participated in “shelf space” arrangements
with FSC. See http://www.fscorp.com/EPProgramDisclosure.pdf. Accordihg to the FSC
Disclosure Document, AIM paid FSC an amount “in addition to the customary sales charges in
-connection with sales of mutual funds.” Jd. FSC Securities also disclosed that its individual

brokers, as well as FSC Securities, are compensated by AIM such that it “may create an
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incentive for representatives to sell such funds.” /d. Furthermore, on sales of AIM Funds, FSC
brokers did not have to pay a ticket charge, further increasing their compensation.

108. FSC Securities disclosed that it also received compensation in the form of 12b-1
fees: “12b-1 fees are payments made by a mutual fund in connection with a distribution of its
securities. The fund company takes 12b-1 fees out of the fund’s assets each year for marketing
and distribution expenses, which may include compensating representatives.” Id. (Emphasis
added.). |

109.  In a June 2004 press release on the Smith Barney website entitled “Mutual Funds,
Revenue Sharing Fund Families,” Smith Barney, a division of Citigroup Global Markets Inc.
(“CGMI™), identiﬁed that the AIM Funds made payments to Smith Barmey as part of a “shelf
space” arrangement. See http://www.smithbarney.com/products_services/mutual_funds
/investor_information/revenueshare.html. Accordiﬁg to AIM/INVESCO internal documents,
AIM Defendanfs agreed to pay bps on Class A, B and C share sales. In 2001; AIM ranked in the
top 10 in Sﬁlith Bamney’s sales of mutual funds, with $350 million in sales. As for the affiliated
broker dealers of CGM]I, Citicorp Investment Services and PFS Investments Inc., AIM similarly
agreed to pay bps on Class A, B and C share sales. They also paid a significant additional -
payment' for meeting support as part of the sales and assets arrangements.

110. AIM also entered into a shelf space arrangement with Chase Investment Services
Corporation (“Chase”). According to AMINVESCO internal documents, in a 2002 agreement
with Chase, AIM agreed to pay brokérage commissions to Chase — in bps for sales of mutual
funds, as well as bps on assets under management. Chase élso paid cash for special meetings.

AIM ranked in the top 5 in Chase’s mutual fund sales with sales of $150 million.
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111.  According to AIM/INVESCO internal documents, in 2001 AIM also agreed to
pay bps on sales to Merrill Lynch, and bps on assets that were 13 months‘ old and greater than
$10 billion.

112. On its website, National Planning Holdings, Inc. (“NPH”), a full service broker-
dealer, revealed that it had “entered into agreements” with AIM “who provide the BDs [broker-
- dealers] with marketing and other services and who also provide the BDs with additional

compensation.” See http://www.siionline.com/public/sii_disclosure.pdf. As a result, AIM paid
NPH’s brokers bps on gross sales of AIM Funds. In addition, AIM paid bps on the amount of
AIM assets under management by NPH brokers on an annual basis. Finally, AIM paid NPH a
significant amount per year under the program.

113. Aceording to AIM/INVESCO internal documents, AIM also entered into shelf
space arrangements with Bank of America where it would pay bps on Class A, B and C shares,
bps 6n assets as of year-end 2001, and bps on new assets accrued after the start of 2002. These
arrangements resufted in significant increases in AIM/INVESCO Fund shares which soared from
$1 million in 2000 to $89 million in 2001 at Bank of America.

114.  Wachovia Securities has also identified on its website that it received payments
from AIM as part of a “shelf space” arrangement. See hitp://www.wachovia.com/files

/Mutual_Fund Guide2.pdf. ATM/INVESCO internal documents note that AIM agreed to pay
bps with Soft Dollars for sales of the funds and for assets under management. In 2001,
Wachovia had $270 million in AIM/INVESCO Fund sales.

| 115.  On June 8, 2005, the NASD issues a press release entitled “NASD Charges 15

Firms with Directed Brokerage Violations, Imposes Fines Totaling.More than $34 Million.”

Among the firms fined was H.D. Vest Investment Services, who was ﬁned $4 million for

38



“operat[ing] ‘preferred partner’ or ‘shelf space’ programs that provided certain benefits to a
relatively small number of mutual fund complexes in return for directed brokerage. The benefits
to mutual fund complexes of these quid pro quo arrangements included, in various cases, higher
visibility on the firms internal websites, increased access to the firms’ sales forces, participation
in ‘top producer’ or training meetings, and promotion of their funds on a broader basis than was
available for other funds.” Available at www .nasd.com/web/idcplg?IdcService=SS_GET PAGE
&ssDocName=NASDW_014340 (the “NASD June 8, 2005 Press Release”). The NASD went

on to note that:

The fine imposed on H.D. Vest Investment Services included
charges related to violations of NASD rules relating to non-cash
compensation. H.D. Vest reimbursed brokers’ expenses incurred
in connection with certain firm training and educational
conferences based, in part, on the brokers’ sales of funds that
participated in its preferred partner program - instead of giving
equal weight to the sales of all mutual funds, as required by NASD
rules.

Id. AIM Investments is identified as one of H.D. Vest’s preferred partners.

116. AIM also entered into similar agreements with Deutsche Bank, Fidelity, ING,
Financial Network, IFG, Locust St. Securities, Multi-Financial, Prime Vest, Vestax, Washington
Square, Prudential Securities, UBS, Wells Fargo Funds and State Street Global Markets, LLC.

Excessive Investmenf Adyviser Fees To Pay For Revenue Sharing

117. Defendants charged investors inflated advisory fees to pay part of their revenue
sharing agreements. However, these fees should have been subject to Rule 12b-1 since they
dealt with distribution. Advisory fees paid to an investment adviser with the intent of allocating
a certain amount towards distribution practices, such as revenue sharing, where the investment
adviser and its affiliates claim to make payments from their own profits, are regulated under Rule

12b-1 and Section 36(b). As the SEC explained, “Rule 12b-1 could apply . . . in certain cases in



‘which the adviser makes distribution related payments out of its own resoﬁrces. ... ‘if any
allowance were made in the investment adviser’s fee to provide money to finance diénibution.”’
Securities Exchange Commission, SEC-Reply-1, 1998 SEC No-Act. LEXIS 976, at *16 (Oct. 30,
,1 998) (citing Payment of AsseI-Based Sales Loads By Registered Open-Ended Management
Investment Companies, Investment Company Act Release No. 16431, 1988 SEC LEXIS 1206
(June 13, 1988) (emphasis added). Defendants paid for part of these revenue sharing

arrangements through advisory fees to circumvent sales limits placed on distribution.

Defendants Used Rule 12b-1 Distribixtion Fees For Improper Purposes

118. Rule 12b-1, promulgated by the SEC pursuant to the Investment Company Act,
prohibits mutual funds from directly or indirectly distributing or marketing their own shares
unless pertain enumerated conditions set forth in Rule 12b-1 are met. The Rule 12b-1
conditions, among others, are that payments for marketing must be made pursuant to a written
plan “descﬁbing all material aspects of the probosed financing of distribution;” all agreements
with any person relating to implementation of the plan must be in writing; the plan must be
approved by a vote of the majority of the board of directors; and the board of directors must
review, at least quarterly, “a written report of the amounts so expended and the purposes for
Which such expenditures were made.” Additionally, the directors “have a duty to request and
evaluéte, and any person who is a party to any agreement with such company relating to such
plan shall have a duty to furnish, such information as may reasonably be necessary to an
- informed determination of whether such plan should be implemented or coﬁtinued.” The

directors may continue the plan “only if the Board of directors who vote to approve such
‘implementation or continuation conclude, in the exercise of reasonable businéss judgment, and in

light of their fiduciary duties under state law and section 36(a) and (b) (15 U.S.C. 80a-35(a) and
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(b)) of the Act that there is a reasonable likelihood that the plan will benefit the company and its
shareholders.” 17 C.F.R. 270.12b-1. |

119.  The exceptions to the Rule 12b-1 prohibition on muﬁal fund fnarketing were
enacted in 1980 under the theory that the marketing of mutual funds, all things being equal,
should 56 encouraged because increased investment in mutual funds would presumably result in
economies of scale, the benefits of which would be shifted from fund manégers to investors.

120.  During the Class Period, the Dirgctor_Defendants authorized, and the Investment
Adviser Defendants and Distributor Defendants collected, millions of dollars in purported Rule
12b-1 marketing and distribution fees. However, the purported Rule 12b-1 fees charged to
AIM/INVESCO Fund shareholders were highly improper because the conditions of Rule 12b-1
were not met. There wzis no “reasonable likelihood” that the plan would Beneﬁt the company
and its shareholders. On the contrary, as the Fﬁnds were marketed and the number of Fund
shareholders increased, the economies of scale thereby created, if any, were not passed on to
AIM/INVESCO Fund shareholders, but were used fo benefit the Investment Adviser Defendants
and théir affiliates.

121.  The absence of any benefit from economies of scale is illustrated when looking at
the expense ratio of funds who ﬁavc increasing assets. For example, despite the fact that net
assets for the AIM Basic Balanced Fund increased from $10.753 million in 2001 to $53.675
million in 2003,vthe net asset value per share of the fund decreased from $10.00 per share to
$9.46 per share. Yet, during the same period, expenses charged by Defendants increased, with
the ratio of expenses to net asséts jumping from 1.43% to 1.50%.

122. Moreover, Defendants failed to impose any 12b-1 bre_akpoints - i.e. reductions in

12b-1 fees - as the assets of the Funds increased. The concept behind breakpoints is that as fund
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assets incréasé, cenain fixed costs remain the same, thereby reducing the overall costs per
shareholder. Despite this fact, Defendants failed to impose 12b-1 breakpoints for payments that
should not have increased as the size of the Fund assets increased.

123. This increase in fees while the net asset value decreased, and the failure to grant

-any breakpoints with costs being fixed, were red flags for the Director Defendants alerting them
that they should re-evaluate these fees. If anything, the AIM/INVESCO Funds’ marketing
efforts were creating diminished marginal returns under circumstances where increased fund size
correlated with reduced 1iquidit).J- and fund performance. The Director Defendants ignored or
failed to review written reports of the amounts expended pursuant to the AIM/INVESCO Funds
Rule 12b-1 plan, and the information pertaining to agreements entered into pursuant to the Rule
12b-1 plan, on a quarterly basis as required and hence failed to terminate the plaﬁs and the
payments made pursuant to the Rule 12b-1 plan, even though such payments not only harmed
existing AIM/INVESCO Funds shareholders, but also were improperly used to induce brokers to
breach théir duties of lc?yalty to ,théir prospective AIM/INVESCO Funds investors.

124.  As discussed throughout this Complaint and below, in violation of Rule 12b-1,
Defendants made additional undisclosed payments to brokers, in the form of excessive
commissions, that were not disclosed or authorized by the AIM/INVESCO Funds Rule 12b-1
plan.

Defendants’ Improper Use of Excessive Commissions and Directed Brokerage Business

125.  The Investment Adviser Defendants and Distributor Defendants paid excessive
commissions and directed brokerage business to broker-dealers who steered their clients into
AIM/INVESCO Funds as part of the many quid pro qub “shelf space” arrangements between
AIM and INVESCO and various brokerage firms. Such payments were ﬁsed to fund sales

contests and other undisclosed financial incentives to further push AIM/INVESCO Funds.
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These incentives created an undisclosed conflict of intérest and caused brokers to steer clients to
AIM/INVESCO Funds regardless of the Funds’ investment quality relative to other investment
alternatives and to thereby breach their duties of loyalty. As described by the National
Association of Insurance and Financial Advisors:
" Directed brokerage results when a mutual fund manager uses

commissions payable for executing the fund’s securities trades to

obtain a preferred position for the fund in the broker-dealer’s

distribution network. This practice creates numerous potential

conflicts of interest, including possible incentives for broker-

dealers to base their fund recommendations to customers on

brokerage commission considerations rather than on whether a
particular fund is the best match for a client.

See http://www .naifa.org/frontline/20040428 SEC aa.html.
| 126. In addition to corroding the broker-investor relationship, Defendants’ misuse of
directed brokerage commissions to pay for the shelf space arrang_ements decreased the
transparency of the fund costs to advisers. Directed brokerage does not show up as an expénse,
but is merely reflected as a decrease in investors’ returns. The Investment Adviser Defendants
‘took advantage of the opaqueness of this form of paﬁnent to circumvent 12b-1 fee limits placed
by the NASD.
127. By paying the excessive commissions and directing broker_age business to
| participate in “shelf space” programs, the Investment Adviser Defendants and Distributor
Defendants violated Section 12 of the Investment Company Act, because such payments were
not made pursuant to a valid Rule 12b-1 plan. Additionally, in several actions to date against
brokerage firms and mutual fund advisors, the SEC, the NASD and various other government
regulators have made it clear that the use of excessive commissions and directed brokerag¢ to

participate in “shelf space” programs — as AIM and INVESCO have done here — are improper.

43



128.  The excessive commissions and directed brokerage business‘ used by
AIM/INVESCO did not fund any services that benefited the AIM/INVESCO Funds
shareholders. This practice materially harmed Plaintiffs and other members of the Class from
whom the illegitimate and improper fees were taken. In fact, the Investment Adviser Defendants
and their affiliates profited from this improper use of fund assets because it resulted in an
increase in the size of the Funds and, thus, the size of their asset-based fees. Their receipt of
compensation bore no reasonable relation to the “services” they rendered. Furthermore,
Defendants paid more with investor’s commissions than they would have paid with hard cash.

129.  Asexplained at the October 22, 2000 INVESCO Funds board meeting in WhiCh
| Defendants Lawrence H. Budner, Bob R. Baker, James T. Bunch, John W. McIntyre, Fred A. |
Deering and Mark H. Williamson were all present (the “October 22, 2000 Board Mg:eting”),
“there is no source other than brokerage which can be used by INVESCO to encourage
brokerage firms to provide INVESCO with favored status.” The discussion went on to explain
that the “additional amount of brokerage, although small, would be of great benefit to
INVESCO ... a small increase in brokerage directed to a given firm will increase INVESCO’s
priority standing with thaf firm.” (Emphésis added). -

130. When Defendants negotiated to direct brokerage commissions to pay for these
shelf space afrangements, they sometimes negotiated to direct brokerage commissions of 1.5
times (or some other negotiéted multiple or conversion rate) the amounts requested by broker
dealers. This means that if AIM/INVESCO was obligated to pay, pursuant to a revenue sharing
- arrangement with a broker dealer, $100,000 in cash to the broker dealer for fund sales, the broker
dealer would allow AIM/INVESCO to satisfy the arrangement with $150,000 in brokerage

commissions. According to an AIM/INVESCO internal memorandum, AIM/INVESCO



| negotiated.such agreements with such broker dealers as Morgan‘Stz'mley, Bank of America and
Wachovia. |
131.  According to recent disclosures by Linsco/Private Ledger Corp. on its website,

AIM Investments is one of the fund families that is part of the revenue sharing program referred
to as “LPL’s Sponsorship Program.” On Juﬁe 8, 2005, Linsco/Private Ledger Corp. was bﬁned
over $3.6 million by the NASD for directed brokerage violations, where it accepted directed
brokerage to satisfy revenue sharing arrangements. The NASD found that Linsco/Private Ledger
" was one of many broker-dealers that operated shelf space programs that provided certain benefits
toa relétively small number of mutual fund complexes in return for directed brokerage.
132.  According to the NASD press release:

The retail firms generally monitored the amo‘uﬁt of directed

brokerage received to ensure that the fund complexes were

satisfying their revenue sharing obligations. The use of directed

brokerage allowed the fund complexes to use assets of the mutual

funds instead of their own money to meet their revenue sharing
obligations.

See NASD June 8, 2005 Press Release.

133.  Piper Jaffray was anéther firm fined by the NASD on February 22; 2005 for
_ directed brokerage after which it began to disclose the fund families with which it had
arrangements. The disclosure includes AIM as one of the fund families with which it had a
revenue sharing agreement. The NASD found that Piper Jaffray operated “preferred partner” or
“shelf space” programs, giving favorable treatment to funds offered by certain mutual fund
companies in return for brokerage commissions and other payments. That special treatment
included higher visibility on the firms’ internal websites, increased access to the firms’ sales

forces, participation in “top producer” or training meetings, and promotion of their funds on a
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broader basis than was available for other funds. See NASD Fines Quick & Reilly, Piper Jaffray
$845,000 For Directed Brokerage Violations (Feb. 22, 2005) annexed hereto as Exhibit C.
| 134.  That conduct violated the NASD’s “Anti-Reciproéal Rule,” which prohibits firms
~ from favoring the sale of shares of particular mutual funds on the basis of brokerage
c_orhmissions. Piper Jaffray, which operated its preferred partner program from 1998 to 2003,
included only 21 fund complexes in the program (including’ AIM), but sold funds offere_d by
more than 1>00 fund complexes. The participating mutual fund companies paid Piper Jaffray
extra fees in addition to regular sales fees. “Piper Jaffray negotiated those extra payments with
mutual fund companies each year, asking for minimum payments of $100,000 to $125,000.
- Some fund cofnplefces paid a flat fee; others paid amounts based on a percentage of gfoss fund
sales and the average daily assets under management for the fund complex.” See Exhibit C.

135. The SEC has expressed serious concerns regarding the significant conflicts of
interest inherent in revenue sharing programs and has mandated that proper disclosure must be
made. Specifically, the SEC has stated that “[r]evenue sharing arrangements not only pose
.potential conﬂiéts of interest, but also may have the indirect effect of reducing investors’ returns
by increasing the distribution-related costs incurred by funds. Even though revenue sharing is
paid to broker-dealers directly by fund investment advisers, rather than out of fund assets, it is
possible that some advisers may seek to increase the advisory fees that they charge the fund to
finance those distribution activities . . . Moreover, revenue shaﬁng arrangements may prevent
some advisers _from reducing their current advisory fees.” Confirmation Requirements and Point
of Sale Disclosure Requirements for Transactions in Certain Mutual Funds and Other Securities,
and Other Confirmation Requifement Amendments, and Amendments to the Registration Form

for Mutual Funds, 69 Fed. Reg. 6438, 6441, n.21 (Feb. 10, 2004) (to be.codified at 17 C.F.R.
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Parts 239,240 and 274). The Morgan Stanley revenue sharing programs that the SEC declared
improper included both cash payments made ostensibly by the distributor or adviser, as well as
payments tﬁrough directed brokerage.

136.  The SEC has brought action_s against other mutual fund companies for the same
type of behavior complained of here. As established in a recent Administrative Proceeding
against Massachusetts Financial Services, Inc. (“MFS”) for similar practices complained of
herein:

MFS Did Not Adequately Disclose to MFS Shareholders that it
Allocated Fund Brokerage Commissions to Satisfy Strategic
Alliances, ' '

* * *

Specifically, Item 16(c) of the Form N-1A requires a description in
the SAT of “how the Fund will select brokers to effect securities
transactions for the Fund” and requires that “[i]f the Fund will
consider the receipt of products or services other than brokerage or
research services in selecting brokers, [the Fund should] specify
those products or services.” -

* * *

The SAIs did not adequately disclose to shareholders that MFS
had entered into bilateral arrangements in which it agreed to
allocate specific negotiated amounts of fund brokerage
commissions, subject to best execution, to broker-dealers for
“shelf space” or heightened visibility within their distribution
systems.

See March 31, 2004 SEC Order Instituting Administrétive and Cease-and-Desist Proceedings,
Making Findings and anosing Remedial Sanctions against MFS, File No. 3-11450, available at
htm://Www.sec.gov/litigation/admin/ia—2224.htm. (Emphasis added.).

137.  Similarly, in its Administrative Proceeding againsf Mofgan Stanley, the SEC

- explained:
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At issue in this matter are two distinct disclosure failures. The first
relates to Morgan Stanley DW’s operation of mutual fund
marketing programs in which it collected from a select group
of mutual fund complexes amounts in excess of standard sales
loads and Rule 12b-1 trail payments. These programs were
designed to specially promote the sale of those mutual funds
with enhanced compensation to individual registered
representatives, known as financial advisors (“FAs”), and
branch managers as well as increased visibility in its extensive
retail distribution network.

See the November 17, 2003 Cease-and-Desist Order (footnote omitted) (emphasjs added).

138.  On September 15, 2004, mutual fund advisor PIMCO and its affiliates entered
into a settlement with the SEC. Similar to the allegations in this Complaint against AIM and
INVESCO, the SEC charged PIMCO entities with failing to disclose their use of directed
brokerage to pay for “shélf space” at .brokerage firms. The Press Release stated: |

The Securities and Exchange Commission announced today a
settled enforcement action against the investment adviser, sub-
adviser, and principal underwriter and distributor for the PIMCO
‘Funds Multi-Manager Series funds (the PIMCO MMS Funds). The
suit charges the entities with failing to disclose to the PIMCO
MMS Funds’ Board of Trustees and shareholders material
facts and conflicts of interest that arose from their use of
directed brokerage on the PIMCO MMS Funds’ portfolio
transactions to pay for “shelf space” arrangements with
selected broker-dealers.

* * *

Stephen M. Cutler, Director of the SEC’s Division of Enforcement,
stated, “An investment adviser’s undisclosed use of mutual fund

- assets to defray the adviser’s, or an affiliated distributor’s, own
marketing expenses is a breach of the adviser’s duty. Qur action
today — like the action brought by the Commission against
Massachusetts Financial Services Company some six months ago

— demonstrates the Commission’s resolve to ensure that mutual
fund shareholders know how their money is being spent.” |

See Press Release, U.S. Sécurities and Exchange Commission, SEC Charges PIMCO Entities

with Failing to Disclose Their Use of Directed Brokerage to Pay for Shelf Space at Brokerage
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Firms, (Sept. 15, 2004) (on file with author), available at http://www.sec.gov/new/press/2004-
130.htm (emphasis added).

139.  On December 13, 2004, the SEC announced a settlement of charges against
mutual fund investment adviser Frénklin Advisers, Inc. and Frankliﬁ Templet:on Distributors
(collectively “Franklin”) “alleging that Franklin, without proper disclosure, used fund assets to
compensate brokerage firms for recommending the Franklin Templeton mutual funds over others
to their clients.” .The SEC press release continued:

This practice is known as compensating brokerage firms for “shelf
space.” As part of the settlement, Franklin agreed to pay $1 in

disgorgement and a $20 million penalty as well as undergo certain
compliance reforms. '

* * *

The use of brokerage commissions to compensate brokerage firms
for marketing created a conflict of interest between FA and the
funds because FA benefited from the increased management fees
resulting from increased fund sales. Mutual funds that follow this
practice of using brokerage commissions for marketing have an
incentive to do their fund portfolio trading through brokerage firms
that might not be the best choice for fund shareholders. FA was
required, but failed, to disclose adequately the arrangements to the
boards so they could approve this use of fund assets, and to
shareholders so they could be informed when making investment
decisions.

“See Preés Release, U.S. Securities and Exchange Commission, Franklin Advisers and F;ar1klin
Templeton Distributors to Pay $20 Million to Settle Charges Related to Use of Brokerage
Commissions to Pay for Shelf Space, (Dec. 13, 2004) (on file with author), available at
http://www.sec.gov/news/press/2004-168.htm., |

,140' On December 22,2004, the SEC, NASD, and NYSE announced settled
‘cnforcement proceedings against Edward D Jones & Co., L.P. (“Edward Jones”) “related to.

allegations that Edward Jones failed to adequately disclose revenue-sharing payments that it
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received from a select group of mutual fund families that Edward Jones recommended to its
customers.” As part of the settlement, Edward Jones paid $75 million in disgorgement and civil
penalties. The press release continued:

Linda Chatman Thomsen, Deputy Director of the Commission’s
Division of Enforcement, said, “Edward Jones’ undisclosed receipt
of revenue sharing payments from a select group of mutual fund
families created a conflict of interest. When customers purchase
mutual funds, they should be told about the full nature and extent
of any conflict of interest that may affect the transaction. Edward
Jones failed to do that.”

* * *

In NASD’s separate settlement, in addition to the receipt of direct
revenue sharing payments, NASD found that the firm gave

- preferential treatment to the Preferred Funds in exchange for

~ millions of dollars in directed brokerage from three of the
Preferred Fund families. This violates NASD’s ‘Anti-Reciprocal
Rule,” Conduct Rule 2830(k), which prohibits regulated firms
from favoring the distribution of shares of particular mutual funds

on the basis of brokerage commissions to be paid by the fund
companies.

See Press Release, U.S. Securities and Exchange Commission, Edward Jones to Pay $75 Million
to Settle Revenue Sharing Charges, (Dec. 22, 2004) (on file with author), available at
http://www.sec.gov/news/press/2004-177.htm.

141.  Further illustrating that the NASD views revenue sharing programs as improper
and impermissible, a February 16, 2005 press release regarding the NASD’s filing of a complaint
against American Funds Distributors states:

American Funds Distributors, Inc. [ ] violatfed] NASD’s Anti-
Reciprocal Rule by directing approximately $100 million in

brokerage commissions over a three-year period to about 50
brokerage firms that were the top sellers of American Funds.

* * *

The commissions were payments for executing trades for the
American Funds’ portfolio that were directed to the brokerage

50



firms as additional compensation for past sales of American Funds,
" and to ensure that American Funds would continue to receive
preferential treatment at those firms.

* * *

“Prior cases in this area have focused on retail firms that received
directed brokerage payments from mutual fund companies in
exchange for giving preferential treatment to their funds,” said
NASD Vice Chairman Mary L. Schapiro. “Today’s action makes
clear that it is just as impermissible to offer and make such
payments as it is to receive them.” o

See News Release, NASD Press Room, NASD Charges American Fund ADistributors, Inc. With
Arranging $100 Mi_llion in Directed Brdkerage Commissions for Top Sellers of American Funds,
(Feb. 16, 2005) (on flle with author), available at http://www.nasd.com/web/idcplg?IdcService
=S S_GET__PAGE&ssDocName=NASDW_O 13358 (emphasis added).

142. Inthe September 14, 2005 settlerhent_ with the SEC of charges against mutual
fund investment adviser OppenheimerFunds, Inc. (“OFI”) and OppenheimerFunds Dastributor,
Inc. (“OFDTI”) (collectively, “Oppenheimer”), WhiCh alleged that Oppenheimer used brokerage

commissions on trades executed for Oppenheimer funds to reduce the revenue sharing
obligations it had with certain broker-dealers, the SEC noted that:

By using Fund assets in the form of brokerage commissions, OFI
and OFDI avoided having to expend their own assets to meet
“revenue sharing obligations ... [Oppenheimer] failed to inform the
Funds’ shareholders in the Funds’ prospectuses or Statements of
Additional Information (“SAIs”) that OFI and OFDI used the
Funds’ assets to reduce OFDI’s revenue sharing obligations.

* * *

OF], as a fiduciary, had a duty to disclose conflicts of interest to
the Fund Boards and to disclose material information that would
expose the actual and potential conflicts of interest it faced relating
to the use of Fund assets in connection with revenue sharing
arrangements.
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See September 14, 2005 SEC Order Instituting Cease-and-Desist Proceedings, Making Findings,
and imposing Remedial Sanctions against Oppenheimgr Funds Inc., File No. 3-12038
(“Oppenheimef SEC Order”), available at http://www.sec.gov/litigation/admin/34-52420.pdf
(emphasis added).

143. The undisclosed excessive commissions and directed brokerage business used by
Defendants, and considgfed improper by the SEC as noted above, did not fund any services that
benefited the AIM/INVESCO Funds’ shareholders. These practices materially harmed Plaintiffs

and other members of the Class from whom the illegitimate and improper fees were taken.

"Defendants’ Improper Use of “Soft Dollars”

144, Investment advisers routinely pay brokers commissions on the purchase and sale
of fund securities, and such commissions may, under certain circumstances, properly be used to
- pufcha_se certain other services from brokers as well. | Specifically, the Section 28(e) “safe
harbor” provision of the Exchange Act carves out an exception to the rule that requires
investment management corhpanies to obtain the best possible execution price for their trades.
Section 28(e) provides that fund managers shall not be deemed to have breached their fiduciary
duties “solely by reason of [their] having caused the account to pay a. . . broker . . . in excess of
the amount of commission ;mother; .. broker . ., would have charged for effecting the -
transaction, if sﬁch person determined in good faith that the amount of the commission is
reasonable in .relation to the value of the brokerage and research services provided.” 15 U.S.C.
§28(e) (emphasis added). In other words, funds are allowed to include in “commissions”
payment for not only purchase and sales execution, but also for §peciﬁed services, which the
SEC has defined to include, “any service that provides lawful and appropriate assistance to the

money manager in the performance of his investment decision-making responsibilities.” The
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commission amounts charged by brokerages to investment advisers in excess of the purchase and
sale charges are knoWn within the industry as “Soft Dollars.”

| 145. The Investment Adviser Defendants went far beyond what is permitted by the
Section 28(e) safe harbor by routinely using “Soft Dollars” as excessive commissions to pay
brokers to push u_ﬁwitting clients into AIM/INVESCO Funds. The Investment Adviser
Defendants used Soft Dollars to pay for these excessive commissions as well as overhead costs
(for items such as overpﬁced computer hardware and software) thus charging AIM/INVESCO
Funds investors for costs not covered by the Section 28(e) safe harbor. The investment Adviser
Defendants profited from this improper use of fund asseté because it resulted in an increase in the
~ size of the Funds and, thus, the size of their asset-based fees. This feceipt of compensation bore
no reasonable relation to the services rendered.

-Defendants’ “Shelf Space” Programs Created Undisclosed Conflicts of Interests

146.  Defendants’ participation in “shelf space” programs through the means described
above created undisclosed, insurmountable conflicts of interest. For example, AIM/INVESCO’s
participation in the “shelf space” program at Morgan Stanley created a carnival atmosphere
where brokers did everything they could to steer clients into AIM/INVESCO Funds in order to
line their own pockets with money and prizes provided by AIM/INV ESCO from the assets of
shareholders, with absolutely no concern for the well;being of their clients.

. The Fine And Censure Of Morgan Stanley, Citigroup Global Corp., Linsco/Private
Ledger Corp., Piper Jaffray And AEFA For Their Involvement With AIM/INVESCO

147. Morgaﬁ Stanley is just one of the brokerage houses to which AIM/INVESCO
made improperly induced payments in order to have AIM/INVESCO Funds pushed on investors.

For its role in accepting these payments from AIM/INVESCO, among other wrongdoing,
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Morgan Stanley has been fined and censured by the SEC and NASD and has agreed to pay fines
totaling $50 million.

148.  With respect to the “shelf space” program involving AIM/INVESCO discussed
above, Stephen M. Cutler, Director of the SEC’s Division of Enforcement, stated that
unbeknownst to investors in the AIM/INVESCO Funds, “Morgén Stanley received monetary
incentives [from AIM/INVESCO] -- in the form of ‘shelf space’ payments -- to sell particular
mutual funds [i.e., AIM/INVESCO Funds] to its customers. When customers purchase mutual
funds, they should understand the nature and extent of any conflicts of interest that may affect
the transacfio_n.”

149. In fining and censuring Morgan Stanley, the SEC stated that the shelf space
program in which AIM/INVESCO participated violated Section 17(a)(2) of the Securities Act.
Section 17(a)(2) expressly prohibits:

[T)he use of any means or instruments of transportation or
communication in interstate commerce or by the use of the mails,
directly or indirectly...to obtain money or property by means of
any untrue statement of a material fact or any omission to state a
material fact necessary in order to make the statements made, in

light of the circumstances under which they were made, not
misleading.

See the November 17, 2003 Cease-and-Desist Order (citing § 17(a)(2)).

150.  The investigations by the SEC and NASD and the resulting settlement with the
first target, Morgan Stanley, have received wide praise, including from members of Congress.
As stated by former Sen. Peter Fitzgerald (R-111.) who is leading a Congressional inquiry'into the
mutual funds industry:

[The] settlement “goes to show that the mutual fund managers as
well as broker dealers have too often viewed mutual fund

sharcholders as sheep to be sheared.”. .. “Congress has to figure
out the variety of ways people are being sheared so that we can
stop it.” '
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Brook A. Masters and Kathleeﬁ Day, Morgan Stanley Settles with SEC, NASD, Firm Accused of
Failing to Disclose Funds’ Payments, THE WASHINGTON POST, Nov. 18, 2003, at E1.

151.  Furthermore, the SEC brought an action against CGMI for the practices alleged in
this Complaint. As discussed above, Citigroup Investment Services, with its clearing firm,
CGMLI, is one of the erkerage firms with which AIM/INVESCO had revenue sharing
arrangements. According to the SEC Administrative Order, CGMI failed adequately to disclose
its revenue sharing programs to investors. Although it stated that CGMI relied on fund
prospectuses and SAIs to satisfy its disclosure obligations regarding its revenue sharing program,
the SEC found that these fund prospectuses and SAls:

'[W]ere generally vague and lacked sufficient information to inform
CGMTI’s customers of the nature and scope of CGMTI’s revenue
sharing program. For example, the prospectuses and SAls did not
specifically disclose the magnitude of the revenue sharing
payments that CGMI received from the complexes or that certain
fund complexes had greater access to, or increased visibility in,
CGMTI’s retail network. As aresult, CGMI’s customers were not

‘provided with sufficient information to appreciate the dimension of
the conflict of interest the revenue sharing program created.

See March 23, 2005 SEC Order Instituting Administrative and Cease-and-Desist Proceedings,
Making Findings, and Imposing Remedial Sanctions In the Matter of Citigroup Global Markets,
Inc., annexed hereto as Exhibit D.

152. The SEC found that CGMTI’s actions ‘%villfully violated” section 17(a)(2) and

“Rule 10b-10.

153.  Similarly, on February 17, 2005, the New Hampshire Bureau of Securities
Regulation commenced an action against brokerage firm AEFA alleging that it violated several
provisions of the New Hampshire Uniform Securities Act, including failure to disclose to New

* Hampshire financial planning clients the conflicts of interest that permeated the investment

adviser relationship. For example, AEFA failed to disclose revenue sharing and directed
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brokerage arrangements (the same misconduct at issue in this complaint) with certain mutual
funds, including AIM. On July 12, 2005, AEFA agreed to settle the New Hampshire action for a
total of $7.4 million, including $5 million in penaltie§ and restitution of up to $2 million, in
addition to certain therapeutic relief. According to internal documents, AIM ranked in the top 5
in AEFA’s non-proprietary mutual fund brokerage sales in 2001 with sales amounting to $374.5
million. |

154.  As alleged above, Piper Jaffray and Linséo/Private Ledger Corp. were also fined

for their participation with AIM/INVESCO in the programs at issue in this Complaint.

The Investigation Continues

155.  On January 14, 2004, The Wall Street Journal published an article under the
headline, “SEC Readies Cases On Mutual Funds’ Deals With Brokers.” Citing “a person
familiar with tfxe investigation,” the article noted that the SEC was “close to filing its first
charges against mutual fund companies related to arrangements that direct trading commissions
to brokerage houses that favor those fund companies’ products.” Tom Lauricella and Deborah
Solomon, SEC Readies Cases on Mutual Funds’ Deals with Brokers, THE WALL STREET
J QURNAL, Jan. 14, 2004, at C1. The article stated in pertinent part as follows: |

The SEC has been investigating the business arrangements
between fund companies and brokerage houses since last’
spring. It held a news conference yesterday to announce it has
found widespread evidence that brokerage houses steered
investors to certain mutual funds because of payments they
received from fund companies or their investment advisers as
part of sales agreements.

~ Officials said the agency has opened investigations into eight
brokerage firms and a dozen mutual funds that engaged in a
longstanding practice known as “revenue sharing.” Agency
officials said they expect that number to increase as its probe
expands. They declined to name either the funds or the brokerage
houses. -
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The SEC said payments varied between 0.05% and 0.4% of sales
and up to 0.25% of assets that remained invested in the fund.

* * *

People familiar with the investigation say regulators are
looking into examples of conflicts of interest when fund
companies use shareholder money to cover costs of sales
agreements instead of paying the sales costs themselves out of
the firm’s own pockets. The boards of funds, too, could be
subject to scrutiny for allowing shareholders’ commission
dollars to be used for these sales agreements. In other cases,
the SEC is probing whether funds violated policies that would
require costs associated with marketing a fund to be included
in a fund’s so-called 12b-1 plan.

Id. (emphasis added).

156. AMINVESCO has admitted that it has received inquiries regarding the conduct
alleged in this Complaint from: the SEC, the NASD, the Florida Department of Financial
Sefvices, the Attorney General of the State of West Virginia, the West Virginia Securities
Commission, the Bureau of Securities of the State of New Jersey, the United States Department
of Labor and the United States Attorney’s Office for the Southern District of New York. See
March 1, 2005 Registration Form for the AIM Investment Funds, available at
http://www.sec.gov/Archives/edgar/data/826644/000095012905001837/h22856ae485apos. txt. .

The AIM/INVESCO Funds Prospectuses, Annual Reports
And Semi-Annual Reports Were Materially False And Misleading

157. Defendants used a series of combined prospectuses (“Prospectus’) whereby
several Funds were covered by one Prospectus during the Class Period. Plaintiffs and other
members of each Class were entitled to, and did, receive one or more of the Prospectuses,
pursuant to which the AIM/INVESCO Funds shares weré offered, as well as Annual and Semi-

Annual Reports. Each of these documents contained substantially the same materially false and
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misleading omissions regarding 12b-1 fees, “shelf space’ arrangements, commissions and Soft
Dollars.

158.  Prospectuses are required to disclose all material facts in order to brovide
investors with information that will assist them in making an informed decision about whether to
invest in a rﬁutual fund. The law requires that such disclosures be in straightforward and easy to
" understand language such that it is readily comprehensible to the average investor.

| 159. Each of tﬁe AIM/INVESCO Prospectuses issued during the Class Period failed
properly to disclose to investors material information about the mutual funds and the fees and
costs associated with them. As seen below, each of the AIM/INVESCO Prospectuses contained
the same materially false and misleading omissions regarding revenue sharing, directéd
.brokerage, 12b-1 fees and Soft Dollars.
160.  As explained in the Oppenheimer SEC Order:
OFI was primarily fesponsible for ensuring that the Fund’s
‘prospectuses and SAIs were in compliance with the requirements

of Form N-1A in describing OFI’s trading practices for the
Oppenheimer Funds...

* * *

The SAI did not adequately disclose to shareholder that OFDI had
entered into revenue sharing arrangements for distribution services
for which OFI directed brokerage commissions. The failure to
disclose this fact was a material omission that should have been
disclosed to avoid misleading shareholder. -

AIM Funds | A

161. The AIM Fund Statement of Additionai Information, referred to in certain of
AIM’s Prospectuses, available to AIM Fund shareholders and typical of the Prospectuses issued
throughout the Class Period, stated as follows:

In evaluating the faimess and reasonableness of the advisory
agreement, the Board of Trustees considered a variety of factors
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for each Fund, as applicable, including: the requirements of each
Fund for investment supervisory and administrative services; the
quality of AIM's services, including a review of each Fund's
investment performance and AIM's investment personnel; the size
of the fees in relationship to the extent and quality of the
investment advisory services rendered; fees charged to AIM's other
clients; fees charged by competitive investment advisors; the size
of the fees in light of services provided other than investment
advisory services; the expenses borne by each Fund as a
percentage of its assets and relationship to contractual

-limitations; any fee waivers (or payments of Fund expenses) by
AIM; AIM's profitability; the benefits received by AIM from
its relationship to each Fund, including soft dollar
arrangements, and the extent to which each Fund shares in
those benefits ...

...[Iln recognition of research services provided to it, a Fund
- may pay a broker higher commissions than those available
from another broker. "

Research services received from broker-dealers supplement AIM's
own research (and the research of its affiliates) ... »

The outside research assistance is useful to AIM since the broker-
dealers used by AIM tend to follow a broader universe of securities
and other matters than AIM's staff follows. In addition, the
research provides AIM with a diverse perspective on financial
markets. Research services provided to AIM by broker-dealers are
available for the benefit of all accounts managed or advised by
AIM or by its affiliates. Some broker-dealers may indicate that
the provision of research services is dependent upon the
generation of certain specified levels of commissions and
underwriting concessions by AIM's clients, including the
Funds, However, the Funds are not under any obligation to
deal with any broker-dealer in the execution of transactions in
portfolio securities. '

In some cases, the research services are available only from the
broker-dealer providing them. In other cases, the research services
may be obtainable from alternative sources in return for cash
payments. AIM believes that the research services are beneficial
in supplementing AIM's research and analysis and that they
improve the quality of AIM's investment advice. The advisory fee
paid by the Funds is not reduced because AIM receives such
services. However, to the extent that AIM would have purchased

59



research services had they not been provided by broker-dealers, the
expenses to AIM could be considered to have been reduced
accordingly.
AIM may determine target levels of commission business with
various brokers on behalf of its clients (including the Funds) over a

~ certain time period. The target levels will be based upon the
following factors, among others: (1) the execution services
provided by the broker; (2) the research services provided by
the broker. o

See AIM Growth Series, Form 497, filed on May 2, 2003 (emphasis added).

'162. The above statement is materially false and misleading in that it failed to disclose,
inter alia, material facts regarding AIM’s collection and use of fees and the improper practices
cOmplaiﬁed of herein.

163.  Throughout the Class Period, in addition to the AIM Prospectuses, Annual and

-Semi-Annual Reports We_ré published relating to ATM Funds, each of which omitted to state the
true nature of AIM’s fees and practices, including 12b-1 fees.

164. For example, the Annual Report dated October 31, 2002 for AIM Equity Funds,
the AIM-advised entity which was comprised of the: AIM Aggressive Growth Fund; ATM Basic
Value II Fund; AIM Blue Chip Fund; AIM Capital Development Fund; AIM Charter Fund; ATIM
Constellation Fund; AIM Core Strategies Fund; AIM Dent Demographic Trends Fund; AIM
Emerging Growth Fund; AIM Large Cap Basic Value Fund; AIM Large Cap Core Equity Fund;
AIM Large Cap Growth Fund; AIM Mid Cap Growth Fund; AIM U.S. Growth Fund; and ATM
Weingarten Fund, stated the following with respect to 12b-1 and other fees and expenses paid by
Plaintiffs and the Class:

The Trust has entered into master distribution agreements with
AIM Distributors, Inc. (“AIM Distributors™) to serve as the
distributor for the Class A, Class B, Class C, Class R and the
Institutional Class shares of the Fund. The Trust has adopted plans

pursuant to Rule 12b-1 under the 1940 Act with respect to the
Fund's Class A shares, Class B shares, Class C shares and Class R
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shares (collectively the “Plans™). The Fund, pursuant to the Plans,
pays AIM Distributors compensation at the annual rate of 0.30% of
the Fund’s average daily net assets of Class A shares, 1.00% of the
average daily net assets of Class B and C shares and 0.50% of the
average daily net assets of Class R shares. Of these amounts, the
Fund may pay a service fee of 0.25% of the average daily net
assets of the Class A, Class B, Class C or Class R shares to
selected dealers and financial institutions who furnish continuing
personal shareholder services to their customers who purchase and
own the appropriate class of shares of the Fund. Any amounts not
- paid as a service fee under the Plans would constitute an asset-
based sales charge. NASD Rules also impose a cap on the total
sales charges, including asset-based sales charges that may be paid
by any class of shares of the Fund. Pursuant to the master
distribution agreements, for the year ended October 31, 2002, the
.Class A, Class B, Class C and Class R shares paid $26,651,431,
$7,863,981, $2,406,943 and $104, respectively.

AIM Distributors retained commissions of $1,272,976 from sales
of the Class A shares of the Fund during the year ended October
31,2002. Such commissions are not an expense of the Fund.
They are deducted from, and are not included in, the proceeds from
sales of Class A shares. During the year ended QOctober 31, 2002,
AIM Distributors retained $146,648, $851, $36,358 and $0 in
contingent deferred sales charges imposed on redemptions of Class
A, Class B, Class C and Class R shares, respectively.
(Above quotation from section of Annual Report related to the AIM Constellation Fund.)

165.  Similarly, the Semi-Annual Report dated January 31, 2003 for AIM Equity Funds
and its constituent AIM Funds (as described above) contained language and information
materially identical to that which appeared in the Annual Report quoted immediately above
regarding the AIM Funds’ fees and Rule 12b-1 Plan. The Semi-Annual Report dated January 31,
2003 for AIM Equity Funds is typical of the other ATM Semi-Annual Reports published during

the Class Period, and are materially false and misleading for the same reasons as discussed

herein.
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INVESCO Funds

166. The INVESCO Fund Statement of Additional Information, referred to in certain
of INVESCO’s Prospectuses, available to INVESCO Fund shareholders and typical of the
Prospectuses issued throughout the Class Period, stated as follows:

In seeking to ensure that the commissions charged the Fund are

- consistent with prevailing and reasonable commissions, INVESCO
monitors brokerage industry practices and commissions charged by
broker-dealers on transactions effected for other institutional
investors like the Fund. |

Consistent with the standard of seeking to obtain favorable
execution on portfolio transactions, INVESCO may select brokers
that provide research services to INVESCO and the Company, as
well as other INVESCO mutual funds and other accounts managed
by INVESCO. Research services include statistical and analytical
reports relating to issuers, industries, securities and economic
factors, and trends, which may be of assistance or value to
INVESCO in making informed investment decisions. Research
services prepared and furnished by brokers through which the
Fund effects securities transactions may be used by INVESCO in
servicing all of its accounts and not all such services may be used
by INVESCO in connection with the Fund. Conversely, a Fund
receives benefits of research acquired through the brokerage
transactions of other clients of INVESCO.

In order to obtain reliable trade execution and research
services, INVESCO may utilize brokers that charge higher
commissions than other brokers would charge for the same
transaction. This practice is known as “paying up.” However,
even when paying up, INVESCO is obligated to obtain
favorable execution of a Fund's transactions.

See INVESCO Sector Funds, Form 497, filed August 1, 2002 (emphasis added).
167. The above statement is materially false and misleading in that it failed to disclose,
inter alia, material facts regarding INVESCO’s collection and use of fees and the improper

practices complained of herein.
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distribution pursuant to Rule 12b-1 of the Act provides for

- financing the distribution and continuing personal shareholder
servicing of Class K shares of 0.45% of annual average net assets.
Any unreimbursed expenses IDI incurs with respect to Investor
Class, Class A, Class C and Class K shares in any fiscal year can
not be recovered in subsequent years.

170.  Similarly, the Semi-Annuai Report dated January 31, 2003 for INVESCO Stock
Funds, Inc. and its constituent INVESCO Funds contained language and information materially
identical to that which appeared in the Annual Report quoted immediately above regarding the
INVESCO Funds’ fees and Rule 12b-1 Plan. The Semi-Annual Report dated January 31, 2003
for INVESCO Stock Fupds, Inc., is typical of the other INVESCO Semi-Annual Reports
published during the Class Périod, and are materially false and misleading for the same reasons
as discussed herein.

.Material Omissions Regarding Revenue Sharing

171. TheMay 1, 2003 Statement of Additional Information for the AIM Basic Value

Fund is identical in substance to all Statements of Additional Information issued during the Class
Period in that under the heading PAYMENTS TO DEALERS it stated as follows with respect to
- its description of the distribution plan and method it offered its shares to the public that
Defendants euphemistically referred to as “revenue sharing™:

In addition to, or instead of, amounts paid to dealers as a sales

commission, AIM Distributors may, from time to time, at its

expense or as an expense for which it may be compensated under a

distribution plan, if applicable, pay a bonus or other consideration
or incentive to dealers.

172.  The above statement is materially false and misleading in that it failed to disclose;
inter alia, the following material adverse facts which damaged Plaintiffs and other members of

the Class:
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()  that the Investment Adviser Defendants and/or Distributor Defendants
used investor assets to pay broker-dealers to satisfy bilateral arrangements with brokerages
known as “shelf space” programs whereby the broker steered clients into AIM/INVESCO Funds;

(b)  thatthe Ihvestment Adviser Defendants and/or Distribufor Defendants
used brokerage commissions over and above thdse allowed by Rule 12b-1 to pay for the “shelf
space” programs;

(c)  thatthe Investment Adviser Defendants and/or Distributor Defendants
difected brokerage payments to firms that favored AIM/INVESCO Funds to satisfy bilateral
arrangements with brokerages pursuant to “shelf space™ programs and that this directed
brokerage was a form of marketing that .Was not disclosed in or authorized by the
AIM/INVESCO Funds Rule 12b-1 plan;

(d) that the Investment Adviser Defendants and/or the Distributor Defendants
compensated themselves out of investor assets for any payment made pursuant to revenue
sharing agreements;

(e) | that such revenue sharing payments created undisclosed conflicts of
interest;

® that the AIM/INVESCO Funds Rule 12b-1 plans were not in compliance
with Rule 12b-1, and that payments made pursuant to the plan \&ere in violation of Section 12 of
the Invesnﬁent Company Act because, among other reasons, the plan was not properly evaluated
by the Director Defendants and there was not a reasonable likelihood that the plan would benefit
the éompény and its shareholders;

(g that any economies of scale achieved by marketing of the AIM/INVESCO

Funds to investors were not passed on to AIM/INVESCO Funds investors, but rather, as the
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distribution pursuant to Rule 12b-1 of the Act provides for
financing the distribution and continuing personal shareholder
servicing of Class K shares of 0.45% of annual average net assets.
Any unreimbursed expenses IDI incurs with respect to Investor
Class, Class A, Class C and Class K shares in any fiscal year can
not be recovered in subsequent years.

170.  Similarly, the Semi-Annual Report dated January 31, 2003 for INVESCO Stock
Funds, Inc. and its constituent INVESCO Funds contained language and information materially
identical to that which appeared in the Annual Report quoted immediately above regarding the
INVESCO Funds’ fees and Rule 12b-1 Plan. _The Semi-Annual Report dated January 31, 2003
for INVESCO Stock Funds, Inc., is typical of the other INVESCO Semi-Annual Reports
published during the Class Period, and are materially false and misleading fér the s.ame reasons
as discussed herein.
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171. The May 1, 2003 Statement of Additional Information for the AIM Basic Value

Fund is identical in substance to all Statements of Additional Information issued during the Class
Period in that under the heading PAYMENTS TO DEALERS it stated as follows with respect to
its description of the distribution plan and method it offered its shares to the public that
Defendants euphemistically referred to as “revenue sharing”:

In addition to, or instead of, amounts paid to dealers as a sales

. commission, AIM Distributors may, from time to time, at its
expense or as an expense for which it may be compensated under a

distribution plan, if applicable, pay a bonus or other consideration
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172.  The above statement is materially false and misleading in that it failed to disclose,
inter alia, the following material adverse facts which damaged Plaintiffs and other members of

the Class:
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(a) that the Investment Adviser Defendants and/or Distributor Defendants
used investor assets to pay broker-dealers to satisfy bilateral arrangements with brokerages
known as “shelf space” programs whereby the broker steered clients into AIM/INVESCO Funds;

(b)  that the Investment Adviser Defendants and/or Distributor Defendanfs
used brokerage commissions over and above those allowed by Rule 12b-1 to pay for the “shelf
space” programs;

(¢) - that the Investment Adviser Defendants and/or Distributor Defendants |
difected brokerage paﬂents to firms that favored AIM/INVESCO Funds to satisfy bilaterali
arrangements with brokerages pursuant to “shelf space” programs and that this directed
brokerage was a form of marketing that was not disclosed in or authorized by the
AIM/INVESCO Funds Rule 12b-1 plan;

(d) thatthe Investmeﬁt Adviser Defendants and/or the Distributor Defendants
compensated themselves out of investor assets for any payment made pursuant to revenue
sharing agreements;

(e) that such revenue sharing payments created undisclosed conflicts of
interest;

(H that the AIM/INVESCO Funds Rule 12b-1 plans were not in compliance
with Rule 12b-1, and that payments made pursuant to the plan §vere in violation of Section 12 o‘f
thé Investrﬁent Company Act because, among other reasons, the plan was not properly evaluated
by the Director Defendants and there was not a reasonable likelihood that the plan would benefit
the company and its shareholders;

(g)  that any economies of scale achieved by marketing of the AIM/INVESCO

Funds to investors were not passed on to AIM/INVESCO Funds investors, but rather, as the
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AIM/INVESCO Funds grew, fees charged to AIM/INVESCO Funds investors continued to
increase with no change in the level of services provided by Defendants; and -

(h) that the Director Defendants had abdicated their duties under the
Investment Company Act and their common law fiduciary duties, failed to monitor and supervise
the Investment Adviser Defendants and their affiliates and, as a consequence, the Investment
Adviser Defendants were able to systematically skim millions of dollars from the
AIM/INVESCO Fund investors.

173.  Defendants’ disclosures made subsequent to the Class Period, and the increased
enforcement actions regarding the alleged conduct, further illustrate the deficiencies in the
Defendants’ disclosures during the Class Period. For instance, the following disclosure was
made in the AIM Diversified Dividend Fund Prospectus dated April 29, 2005:

ADI affiliates make revenue sharing payments as incentives to
certain financial advisors to promote and sell shares of the funds.
The benefits ADI Affiliates receive when they make these
payments include, among other things, placing the funds on the .
financial advisor’s sales force or to the financial advisor’s
management. Revenue sharing payments are sometimes referred

to as “shelf space” payments because the payments compensate the
financial advisor for including the fund in its sales system.

Material Omissions Regarding Directed Brokerage Business

174. The May 1, 2003 Statement of Additional Information for the AIM Basic Value
Fﬁnd is identical in substance to all Statements of Additional Information issﬁ'ed during the Class
Period in that under the heading BROKERAGE SELECTION, it states as follows:

AIM may determine target levels of commission business with
various brokers on behalf of its clients (including the Funds) over a
certain time period. The target levels will be based upon the
following factors, among others: (1) the execution services
provided by the broker; (2) the research services provided by the
broker; and (3) the broker's interest in mutual funds in general and
in the Funds and other mutual funds advised by AIM or AIM
Capital Management, Inc. (collectively, the “AIM Funds™) in
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particular, including sales of the Funds and of the other ATM
Funds.

'The above statement is materially false and misleading in that it failed to disclose that
Defendants chose brokers to execute sales for the Funds’ portfolios — and thereby directed the
commissions from the sales of the poﬁfolios’ securities to these brokers — to satisfy negotiated

 arrangements with brokerages to give AIM/INVESCO “shelf space” visibility and to push their

clients into AIM/INVESCO Funds in exchange for directed brokerage. Additionally, the above
statement is materially false and misleading for its failure to discl;se, intér alia, the following: |

(a)  that the Investment Adviser Defendants and/or Distributor Defendants
used investbr assets to pay broker-dealers to satisfy bilateral arrangements witﬁ brokerages
known as “shelf space” programs whereby‘ the broker steered clients into AIM/INVESCO F unds;

(b) that the Investment Adviser Defendants and/or Distributor Defendants
used brokerage commissions over and above those allowed by Rule 12b-1 to pay for the “shelf
space” programs;

() that the Investment Adviser Defendants’ and/or Distributor D_efen.dants’
use of brokerage commissions violéted the rules of the NASD;

() that the Investment Adviser Defendants and/or Distributor Defendants
directed brokerage payments to firms that favored AIM/ INVESCO Funds to satisfy bilateral
arrangements with brokerages pursuant to “shelf space” programs and that this directed
bfokerage was a form of marketing that was not disclosed in or authorized by the
AIM/INVESCO Funds Rule 12b-1 ﬁlan; |
| (é) that the AIM/INVESCO Funds Rule 12b-1 plans were not in compliance
with Rule 12b-1, and that payments made pursuant to the plan were in violation of Section 12 of

the Investment Company Act because, among other reasons, the plan was not properly evaluated

67




by the Director Defendants and there was not a reasonable likelihoéd that the plan would benefit
the corhpany and its shareholders;

(H that the Investment Adviser Defendants and/or Distributor Defendants
compensated themselves out of investor assets for any payments made pursuant to revenue
sharing agreements;

(g)  that such revenue sharing payments created undisclosed conflicts of
interest;

(h)  that any economies of scale achieved by marketing of the AIM/INVESCO
Funds to investors were not passed 6n to AIM/INVESCO Funds investors, but rather, as the
AIM/INVESCO Funds grew, fees charged to AIM/INVESCO Funds investors continued to
increase with no change in the level of services provided by Defendants; and

(i) that the Director Defendants had abdicated their duties under the
Investment Company Act and their common law fiduciary duties, failed to monitor and supervise
the Investment Adviser Defendants and their affiliates and, as a consequence, the Investment
Adviser Defendants were able to systematically skim millions of dollars from the

-AIM/INVESCO Fund investors.

- Material Omissions Regarding Soft Dollars

175. The May 1, 2003 Statement of Additional Information for the AIM Basic Value
~ Fund is identical in substance to all Prospectuses issued during the Class Period in that under the
heading BROKERAGE SELECTION, it states as follows:

Section 28(e) of the Securities Exchange Act of 1934 provides that
AIM, under certain circumstances, lawfully may cause an account

- to pay a higher commission than the lowest available. Under
Section 28(e)(1), AIM must make a good faith determination that
the commissions paid are “reasonable in relation to the value of the
brokerage and research services provided ... viewed in terms of
either that particular transaction or [AIM’s] overall responsibilities
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with respect to the accouints as to which [it] exercises investment
discretion.” The services provided by the broker also must lawfully
and appropriately assist AIM in the performance of its investment
decision-making responsibilities. Accordingly, in recognition of
research services provided to it, a Fund may pay a broker higher
commissions than those available from another broker.

* * 0 %

The outside research assistance is useful to AIM since the broker-

dealers used by AIM tend to follow a broader universe of securities

and other matters than AIM's staff can follow. In addition, the

research provides AIM with a diverse perspective on financial

markets. Research services provided to AIM by broker-dealers are

available for the benefit of all accounts managed or advised by

AIM or by its affiliates. Some broker-dealers may indicate that the

provision of research services is dependent upon the generation of

certain specified levels of commissions and underwriting-

concessions by AIM's clients, including the Funds. However, the

Funds are not under any obligation to deal with any broker-dealer

in the execution of transactions in portfolio securities.
Soft Dollar arrangements are material because of the potential conflict of interest arising from an
adviser’s receipt of some benefit in exchange for directing brokerage on behalf of a client
account.

176. The above statement failed to disclose, inter alia, the following material adverse
facts regarding Soft Dollar arrangements which damaged Plaintiffs and other members of the
Class:

(a)  that the Investment Adviser Defendants and/or the Distributor Defendants
used investor assets to pay broker-dealers to satisfy bilateral arrangements with brokerages
~ known as “shelf space” programs whereby the brokers steered clients into AIM/INVESCO
Funds;

(b)  that the Investment Adviser Defendants and/or Distributor Defendants

used brokerage commissions over and above those allowed by Rule 12b-1 to pay for the “shelf

space” programs;
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(c) that the use of brokerage commissions to satisfy bilateral arrangements
with brokers known as “shelf space” programs violated Section 28(e) of the Exchange Act;

(d) that the Investment Adviser Defendants and/or Distributor Defendants
directed brokerage payments to firms that favored AIM/INVESCO Funds to satisfy bilateral
arrangements with brokerages pursuant to “shelf space” programs and that this directed
brokerage was a form of marketing that was not disclosed in or authorized by the
AIM/INVESCO Funds Rule 12b-1 plan;

(e) that the Investment Adviser Defendants and/or Distributor Defendants
compensated themselves out of investor assets for any péyments made pursuant to revenue
sharing agreements;

® that such revenue sharing payments created undisclosed conflicts of
'interest;

(2) thét the AIM/INVESCO Funds Rule 12b-1 plans were not in compliance
with Rule 12b-1, and that payments made pursuant to the plan were in violation of Section 12 of
the Investment Company Act because, among other reasons, the plan was not properly evaluated

be the Director Defendants and there was not a reasonable likelihood that the plan would benefit
the company and its shareholders;

(h) that dny economies of scale achieved by marketing of the AIM/INVESCO

'Funds to investors were not passed on to AIM/INV ESCO Funds investors, but rather, as the
AIM/INVESCO Funds grew, fees charged to AIM/INVESCO Funds investors continued to
increase with no change in the level of services provided by Defendants; and

(1) that the Director Defendants had abdicated their duties under the

Investment Company Act and their common law fiduciary duties, failed to monitor and supervise
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the Investment Adviser Defendants and their affiliates and, as a consequence, the Investment
Adviser Defendants were able to systematically skim millions of dollars from the assets of
AIM/INVESCO Fund investors.

The Annual and Semi-Annual Reports Were Materiam False and Misleading

177.  Dunng the Class Period, Defendants filed annual and semi-annual reports with the
SEC for each of the AIM/INVESCO Portfolios or Funds. The annual and semi-annual reports
were also sent to shareholders of the AIM/INVESCO Funds, including Plaintiffs, in part to
provide information to investors to use to decide what action, if any, they were going to take in
regards to their holdings in AIM/INV ESCO Funds. These annual and semi-annual reports cross-
reference the Prospectuses for the investor to obtain more information to assist in making
decisions onbwhether or not .to continue to hold the fund. Thus, all of the material omissions set
forth above in the Prospectuses and SAIs are realleged herein. |
178.  Each of the AIM/INVESCO annual and semi-annual reports issued during the
Class Period failed properly to disclose to investors material information about the
AIM/INVESCO Funds and the fees and costs associated with them. For example, each of the
AIM/INVESCO annual and semi-annual reports contained maferially false and misleading
omissions regarding 12b-1 fees.
179. The annual report for the AIM Small Cap Growth Fund, dated December_ 31,
2001, is substantially similar in substance to all AIM/INVESCO annual reports issued during the
Class Period and states:
The Trust has entered into master distribution agreements with
AIM Distributors, Inc. (“AIM Distributors™) to serve as the
distributor for the Class A, Class B and Class C shares of the Fund.
The Trust has adopted plans pursuant to Rule 12b-1 under the 1940
- Act with respect to the Fund’s Class A shares, Class B shares and

Class C shares (collectively the “Plans™). The Fund, pursuant to the
Plans, pays AIM Distributors compensation at the annual rate of

71



0.35% of the Fund's average daily net assets of Class A shares and

1.00% of the average daily net assets of Class B and C shares. Of

these amounts, the Fund may pay a service fee of 0:25% of the

average daily net assets of the Class A, Class B or Class C shares

to selected dealers and financial institutions who furnish

continuing personal shareholder services to their customers who

purchase and own the appropriate class of shares of the Fund.

180. The above statement is materially false and misleading in that it fails to state that
Defendants used disguised 12b-1 fees over and é.bove the publicized 12b-1 payments to
participate in “shelf space” programs to provide kickbacks to brokers for directing their clients
into AIM/INVESCO Funds and by failing to reveal the massive aggregate amounts involved and
the benefits received by the Investment Adviser Defendants and.Distributor Defendants from that
program. Additionally, the above statement is materially false and misleading because it failed
to disclose the following:

(a) . the Investment Adviser Defendants and/or Distributor Defendants used
investor assets to pay broker-dealers to satisfy bilateral arrangements with brokerages known as
“shelf space” programs whereby the broker steered clients into AIM/INVESCO Funds;

(b) the Investment Adviser Defendants and/or Distributor Defendants used.
brokerage commissions over and above those allowed by Rule 12b-1 to pay for the “shelf-space”
programs, and the revenue sharing pajrments were in excess of standard sales loads and 12b-1
payments;

(c) the Investment Adviser Defendants and/or Distributor Defendants directed
brokerage payments to firms that favored AIM/INVESCO Funds to satisfy bilateral
arrangexhents with brokerages pursuant to “shelf space” programs and that this directed

brokerage was a form of marketing that was not disclosed in or authorized by the

AIM/INVESCO Funds Rule 12b-1 Plans;
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(d)  the Investment Advise_r Defendants and/or Distributor Defendants
compensated themselves out of investor assets for any payment made pursuant to revenue
sharing agreemeﬁts;

(¢)  suchrevenue-sharing payments created undisclosed conflicts of interest;

3] the AIM/INVESCO Funds Rule 12b-1 plans were not in compliance with
Rule 12b-1, and payments made pursuant to the plan, which reduced the NAV of the Fuﬁds,
were in violation of Section 12 of the Investment Comp_any Act because, among other reasons,
the plan was not properly evaluated by the Director Defendants and there was not a reasonable
likelihood that the plan would benefit the Funds and their shareholders;

(g) any ecbnon‘n’es of scale achieved by marketing of the AIM/INVESCO
Funds to ihvgstors were not passed on to AIM/INVESCO Funds investors, but rather, as the
AIM/INVESCO Funds grew, fees charged to AIM/INVESCO Funds investors, which acted to .
reduce the NAV of the Funds, (;o'ntinued to increase with no change in the level of services
provided by Defendants; and

(h) the Director Defendants had abdicated their duties under the In\.ze'stment
Company Act and their common law fiduciary duties, failed to monitor and supervise the
Investment Adviser Defendants and their affiliates and, as é consequence, the Investment
Adviser Defendants were able to systematically skim millions of dollars from the investors of
AIM/INVESCO Funds.

Defendants’ Wroggdoing Directly Impacted Plaintiffs and the Class

181. A mutual fund company is very different from a traditional corporation, in that a
~ mutual fund is:
a ‘mere shell,” a pool of assets consisting mostly of portfolio

securities that belongs to the individual investors holding shares
in the fund. The management of this asset pool is largely in the
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hands of an investment adviser, an independent entity which
generally organizes the fund and provides it with investment
advice, management services, and office space and staff....

Moses v. Black, No. 78-1913, 1981 U.S. Dist. LEXIS 10870, at *8 (S.D.N.Y. Feb. 3, 1981)
(emphasis added).

182.  Unlike the sifuation in regard to a traditional corpbration, if those in cha.fge ofa
mutual fund engage in wrongful activities negatively impacting the_ mutual fund, investors are
directly iinpacted because a mutual fund is nothing‘more‘than a collection of the investors’

‘money.- When a cost is imposed on a traditional corporation, that cost impacts the value of the
corporation, but it does not necessarily impact the market price of the corporation’s shares.
‘Thus, there is no direct impact of those costs on the shareholder. In contrast, costs imposed on a
mutual fund directly reduce the price at which the fund’s shares are bought and sold, and do

| directly impact fund shareholders.

183.  Unlike a traditional corporation, mutual fund shares do not trade at a price set by a
public market. Rather, they are bought from the fund and sold back to the fund at NAYV of the
fund per share. Open-end mutual funds such as the AIM/INVESCO Funds are required to issue
“redeemable securities,” which are defined as “any security . . . under the terms of which the
holder, ﬁpon its presentétion to the issuer . . . is entitled . . . to receive approximately his
proportionate share of the issuer’s current net assets, or the cash equivalent thereof.” 15 U.S.C. §
80a-2(a)(32). The value of an investor’s mutual fund is determined by subtracting a fund’s
liabilities from its assets to arrive at the fund’s NAV. The excessive fees and charges at issue
here imniediately reduced the Funds’ NAV per share, decreasing the amount at which each
shareholder is entitled to redeem his or her shares. This has a direct impact on shareholders.

184. Defeﬁdants’ own prospectuses, SAIs, and annual and semi-annual repofts

acknowledge that the cost of investing in a Fund is not limited to the initial price of purchasing
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shares. That cost also includes additional fees and expenses subsequently imposed on the
holders of AIM/JNVESCO mutual funds in connection with the service aspect of mutual fund
investing. For example, as stated in the annual report for the AIM Small Cap Growth Fund,
dated of December 31, 2001, which is substantially similar in subsfance to all AIM/INVESCO
annual reports issued during the Class Period: “[b]ecause the AIM Fund pays these fees out of its
assets on an ongoing basis, over time these fees will increase the cost of your investment and
may cost you more than paying other types of sales charges.” (Emphasis added).

185.  The SEC has also acknowledged that the improper use of 12b-1 fees, directed
- brokerage and revenue sharing harms fund shareholders directly, noting that:
Foregoing an opportunity to seek lower commission rates, to use
brokerage to pay custodial, transfer agency and other fund

expenses, or to obtain any available cash rebates, is a real and
meaningful cost to fund shareholders.

* * *
We believe that the way brokerage has been used to pay for

distribution involves unmanageable conflicts of interest that may
harm funds and fund shareholders.

Prohibition on the Use of Brokerage Commissions to Finance Distributions, SEC Release No.
IC-26356, 2004 SEC LEXIS 418, at *20-21 (Feb. 24, 2004) (emphasis added).

The Excessive Fees Charged Are Significant

186. Although the various fées charged mutual fund investors may seem small per each
individual investor, mutual funds are long-term investment vehicles, whose compounded
expenses can have a significant impact on returns. The typical mutual fund investor is a married,
middle-class individual in his or her forties with a median household income of ‘$55. ,000. Nearly
all mutual fund investors consider their investments long-term savings. Approximately 98% of

mutual fund shareholders say their investments constitute long-term savings and about 77% cite
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retirement savings as their primary financial goal. David J. Carter, Mutual Fund Board and
Shareholder Action, VILLANOVA JOURNAL OF LAW AND INVESTMENT MANAGEMENT, Vol. 3,

No.1, pg. 8.

187.  Arthur Levitt, past Chairman of the SEC, has observed this and is critical of what
he calls the “tyranny of compounding high costs™:

Instinct tells me that many investors would be shocked to know
how seemingly small fees can, over time, create such drastic
erosion in returns ... In the years ahead, what will mutual fund
investors say if they realize too late their returns have fallen hard
under the weight of compounding fees?

Arthur Levitt, Jr., Inaugural address: Costs Paid with Other People’s Money, 6 FORDHAM J.

CoRP. & FIN. L. 261, 267 (2000),

THE AIM/INVESCO DIRECTORS
ENGAGED IN IMPROPER CONDUCT

The Director Défendants Breached Their
Fiduciary Duties To AIM/INVESCO Funds Shareholders

188. Mutual fund Boards of Directors have a duty to protect investdrs and closely
guard the fees paid to an investment adviser and guarantee that they are not excessive and that
the investment adviser is acting in the best interest of the mutual fund shareholders. As
¢xplained by William Donaldson, the head of the SEC, in a January 7, 2004 speech to the Mutual

Funds Directors Forum:

The Board of Directors of a mutual fund has significant
responsibility to protect investors. By law, directors generally are
responsible for the oversight of all of the operations of a mutual
fund. In addition, under the Investment Company Act, directors
are assigned key responsibilities, such as negotiating and
evaluating the reasonableness of advisory and other fees, selecting
the fund’s independent accountants, valuing certain securities held
by the fund, and managing certain operational conflicts.

The role of fund directors is particularly critical in the mutual fund
context because almost all funds are organized and operated by
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external money-management firms, thereby creating inherent

conflicts of interest and potential for abuse. Money-management

firms operating mutual funds want to maximize their profits

through fees provided by the funds, bur the fees, of course, paid to
~ these firms, reduce the returns to fund investors.

Independent directors, in particular, should serve as “independent
watchdogs” guarding investors’ interests — and helping to protect
fund assets from uses that will be of primary benefit to
management companies. These interests must be paramount, for it
is the investors who own the funds and for whose sole benefit they
must be operated.

See http://www.seb.gov/news/ speech/spch010704whd.htm.
189.  The Investment Company Institute (“ICI”), of which AIM and INVESCO are
members, recently described the duties of mutual fund boards as follows:

More than 77 million Americans have chosen mutual funds to gain
- convenient access to a professionally managed and diversified
portfolio of investments. [. . .]

Unlike the directors of other corporations, mutual fund
directors are responsible for protecting consumers, in this case,
the fund’s investors. The unique “watchdog” role, which does
not exist in any other type of company in America, provides
investors with the confidence of knowing that directors oversee
the advisers who manage and service their investments.

In particular, under the Investment Company Act of 1940, the
board of directors of a mutual fund is charged with looking
after how the fund operates and overseeing matters where the
interests of the fund and its shareholders differ from the
interests of its investment adviser or management company.

(Emphasis added.)’

% The ICI describes itself as the national association of the U.S. investment company industry.
Founded in 1940, as of June, 2005, its membership included approximately 8,000 mutual funds,
600 closed-end funds, 143 exchange-traded funds, and five sponsors of unit investment trusts.
Its mutual fund members have 87.7 million individual shareholders and manage approximately
$8 trillion in investor assets. The quotation above is excerpted from a paper entitled
Understanding the Role of Mutual Fund Directors, available on the ICI website, at
http.//www.ici.org/issues/dir/bro_mf directors.pdf.
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AIM Funds
190. AIM public filings state that the Board for each AIM trust consisting of the AIM
Funds is responsible for the management and supervision of each respective Fund. In this
regard, the May 2, 2003 Statement of Additional information for funds offered.by the AIM
Growth Series (the “AIM Statement of Additional Information”), is typical of the Statements of
Additional Information published for other AIM/INVESCO Funds. It states that “[t]he Board of
Trustees approves all significant agreements between the Trust; on behalf of one or more of the
Funds, and persons or companies furnishing services to the Funds. The day-to-day operations of
eacﬁ Fund are delegated to the officers of the Trust and to AIM, subject always to the
‘objective(s), restrictions and policies of the applicable Fund and to the general supervision of the
Board of Trustees.” See AIM Statement of Additional Information for AIM Growth Series,
Form 497, filed May 2, 2003, at 21-22.
191. AIM’s disclosure is inadequate and inconsistent with the practices of the board.
Here, the Director Defendants breached their fiduciary duties to invgstors by inadequately
disclosing the basis for their approval of the advisory contracts with the Investment Adviser
Defenaants. The SEC requires Statements of Additional Information to disclose the baéi_s by its
board of directors. for its approval of an existing advisory contract. The‘Form N-1A Registration
Statement, item 13, requires that a fund’s Statement of Additional Information:
Discuss in reasonable detail the material factors énd the
conclusions with respect thereto that formed the basis for the board
of directors approving the existing investment advisory contract. If
applicable, include a discussion of any benefits derived or to be
derived by the investment adviser from the relationship with the
Fund such as soft dollar arrangements by which brokers provide

research to the Fund or its investment adviser for allocating Fund
brokerage.
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The instruction to the item states, “Conclusory statemenis or a list of factors will not be
cénsidered sufficient disclosure. The discussion should relate the factors to the specific
- circumstances of the Fund and the investment advisory contract.”

192.  Here, with regards to the process by which the investment managers are selected
and the advisory contracts are approved, the AIM Statement of Additional Information states:

The advisory agreement with AIM was re-approved for each Fund
by the Trust’s Board . . .. In evaluating the fairness and

' reasonableness of the advisory agreement, the Board of Trustees
considered a variety of factors for each Fund, including: the
requirements of each Fund for investment supervisory and
administrative services; the quality of AIM’s services, including a
review of each Fund's investment performance and AIM’s
investment personnel; the size of the fees in relationship to the

~ extent and quality of the investment advisory services rendered;
fees charged to AIM’s other clients; fees charged by competitive
investment advisors; the size of the fees in light of services
provided other than investment advisory services; the expenses
borne by each Fund as a percentage of its assets and relationship to
contractual limitations; any fee waivers (or payments of Fund
expenses) by AIM; AIM’s profitability; the benefits received by
AIM from its relationship to each Fund, including soft dollar
arrangements, and the extent to which each Fund shares in those
benefits; the organizational capabilities and financial condition of
AIM and conditions and trends prevailing in the economy, the
securities markets and the mutual fund industry; and the historical
relationship between each Fund and AIM.

AIM Statement of Additional Information, at 24.
193. The above statement violates the regulations of Form N-1A item 13 because it is
merely a conclusory list and does not relate the factors to the specific circumstances with the

Funds and the investment advisory contracts.

INVESCO Funds

194. - INVESCO public filings during the Class Period stated that the Board for each
INVESCO trust consisting of the INVESCO Funds was responsible for the management and

supervision of each respective Fund. In this regard, the INVESCO Statement of Additional
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Information for INVESCO Sector Series dated August 1, 2002 (the “INVESCO Statement of
Additional Information”), is typical of the Statements of Additional Ihformation available for
other AIM/INV E_SCO Funds. It states that “[t]he overall direction and supervision of the

Company come from the board of directors. The board of directors is responsible for making

‘sure that the Funds’ general investment policies and programs are carried out and that the Funds

are properly administered.”

195. Moreover, the INVESCO Statement of Additional Information stated, with

respect to the duties of the Directors, as follows:

In approving the Advisory Agreement, the board primarily
considered, with respect to each Fund, the nature, quality, and
extent of the services provided under the Agreement and the
overall fairness of the Agreement. The board requested and

- evaluated information from INVESCO that addressed specific
factors designed to assist in the board's consideration of these
issues.

Id. (Emphasis added.)
196. The INVESCO Statement of Additional Information also sets forth in greater
detail the purported process by which the investment managers are selected:

With respect to the nature and quality of the services provided, the
board reviewed, among other things (1) the overall performance
results of the Funds in comparison to relevant indices, (2) a
summary for each Fund of the performance of a peer group of
investment companies pursuing broadly similar strategies prepared
by an independent data service, and (3) the degree of risk
undertaken by INVESCO as reflected by a risk/return summary,
also prepared by the independent data service. The board
considered INVESCO’s resources and responsiveness with respect
to Funds that have experienced performance difficulties and
discussed the efforts being made to improve the performance
records of such Funds. The board also considered the
advantages to each Fund of having an advisor that is
associated with a global investment management organization.
In connection with its review of the quality of the execution of
the Funds' trades, the board considered INVESCO’s use in
fund transactions of brokers or dealers that provided research
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and other services to INVESCO or its affiliates, and the
benefits derived from such services to the Funds and to
INVESCO. The board also considered the quality of the
shareholder and administrative services provided by INVESCO, as
well as the firm’s positive compliance history.

With respect to the overall fairness of the Agreement, the board
primarily considered the fairness of fee arrangements and the

- profitability and any fall-out benefits of INVESCO and its

affiliates from their association with the Funds. The board
reviewed information from an independent data service about the
rates of compensation paid to investment advisors and overall
expense ratios, for funds comparable in size, character, and
investment strategy to the Funds. In concluding that the benefits
accruing to INVESCO and its affiliates by virtue of their
relationships with the Funds were reasonable in comparison with
the costs of providing investment advisory services and the
benefits accruing to each Fund, the board reviewed specific data as
to INVESCO’s profit or loss on each Fund, and carefully examined
INVESCO’s cost allocation methodology. In this connection, the
board requested that the Funds’ independent auditors review
INVESCO’s methodology for appropriateriess. The board
concluded that approval of the Agreement was in the best interest
of the Funds' shareholders. These matters were considered by the
Independent Directors working with experienced 1940 Act counsel
that is independent of INVESCO.

Id. (Emphasis added.)

197.

INVESCO’s disclosures are inadequate and inconsistent with the practices of the

board for the reasons discussed in paragraphs 184 and 186, supra.

198.

Recognizing the danger of mismanagement related to fees charged to mutual fund

shareholders, Congress imposed various duties on mutual funds and their board members in an

attempt to protect shareholders, including Section 15(c) of the Investment Company Act, which

provides:

It [is] the duty of the directors of a registered investment company
to request and evaluate, and the duty of an investment adviser to
such company to furnish, such information as may reasonably be
necessary to evaluate the terms of any contract whereby a person
undertakes regularly to serve or act as investment adviser of such
company.
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199. However, the Boards of the AIM/INVESCO Funds failed to fulfill their duties. In
truth and in fact, INVESCO and AIM’s Boards, i.e., the Director Défendants, were captive to
and controlled by INVESCO and AIM respectively, who induced the Director Defendants to
breach their statutory and fiduciary duties to manage and supervise the AIM/INV ESCO Funds,
approve all significant agreements and otherwise take reasonable steps to prevent the Investment
Adviser Defendanfs from skimming AIM/INVESCO Fund shareholders’ assets. In many cases,
key AIM/INVESCO Funds Directors were employees or former employees of the Investmént
Adviser Defendants and were beholden for their positions, not to AIM/INVESCO Fund
sharéholders, but, rather, to the Investment Adviser Defendants they were supposed to oversee.
The Director Defendants served for indefinite terms at the pleasure of the Investment Adviser
Defendants.

200. To ensure that the Director Defendants were compliant, the Investment Adviser
Defendants oﬁeﬁ recruited key Director Defendants from the ranks of investment adviser
companies and paid them excessive salaries for their service as directors. For example, Graham,
the Chairman and director of AMG, is also the director and/or trustee of various registered
investment companies in the AIM Fund complex.

201. Inexchange for creating and fnanaging the AIM/INVESCO Funds, including the
AIM/INV ESCO Fundsv held by Plaintiffs, the Investmént Adviser Defendants charged the
AIM/INVESCO Funds a variety of fees, each of which was calculated as a percentage of aésets
under manégement. Hence, the more money invested in the funds, the greater the fees paid to
INVESCO and AMG In theory, the fees chafged to fund shareholders are negotiated at arm’s-
length between the fund Board and the investment management company and must be approved

by the independent members of the Board. However, as a result of the Director Defendants’
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dependence on the Investment Adviser Defendants for their position and their failure to properly
manage the investment advisers, millions of dollars in AIM/INVESCO Funds assets were
transferred through fees payable from AIM/INVESCO Funds assets to the Investment Adviser
Defendants that were of no benefit to fund shareholders, as described herein.

202.  Asdiscussed above, the Investrhent Adviser befendants also experienced a

significant increase in revenues from their inflow of fees. Plaintiffs and other members of the

Class never knew, nor could they have known, from reading the Fund Prospectuses, annual or

semi-annual reports or otherwise, of the extent to which the Investment Adviser Defendants were
using revenue sharing, directed brokerage, excessive commissions, Soft Dollars and so-called
12b-1 fees to improperly siphoh assets to brokers pursﬁant to the shelf space agreements
discussed above. |

Demand On The Boards To Take Corrective Action Would Be Futile

203. W_ithvrespect to Count V only, Plaintiffs have not made any demand on the Boards
of Directors (the “Boards”) to institute this action. Such demand would be a futile and useless
act because the Boards are incapable of making an independent and disinterested decision for the
following reasons:

(a) As alleged in detail herein, each of the Director Defendants who sat on the
Boards was appointed by, and serves at the pleasure of, the Investment Adviser Defendants.
Each of the Director Defendants who sat on the Boards is controlled by and beholden to the
Investment Adviser Defendants for his/her position and substantial compensation as a director.
Although as a technical matter, the shareholders have ari ght to voté out the directors, the
directors know that this is extremely unlikely if the Investment Advisers support the directors,
which they have done throughout the Class Period. Accordingly, each of the Director

Defendants is incapable of evaluating a demand independently and disinterestedly.
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(b)  Because of their lack of independence from the Investment Adviser
Defendants, the Director Defendants wrongfully approved the advisory fees, 12b-1 fees, Soft
Dollars and the false and misleading AIM/INVESCO Fund Prospectuses and SAIs and other
filings containing material omissions in each of the years they served as directors.

(c) As alleged in detail herein, each of the Director Defendants paﬁicipated
in, approved, and/or allowed the wrongs complained of herein. The conduct of ‘the Director
Defendants was in breach of their fiduciary duties and could not have been an exercise of good
faith business judgment.

(d)  As explained in the immediately preceding section, the Director
Defendants had a duty to supervise all agreements entered into on behalf of the Funds, and
ultimately approve éll such agreements. Therefore, the Director Defendants knew what was
happening with all of the agreements, yet they repeatedly approved the agreements year after
year.

(¢)  The Director Defendants allowed a course of condqct that prejudiced the
AIM/INVESCO Funds and investors as the Director Defendants allowed the excessive fees to be
charged and shareholder investments to be used for improper purposes, such as kickbacks to

_brokers. The. payment of kickbacks to brokers which injured shareholders was conduct that
should‘ have been prevented by the Director Defendants, but was not.

3] The Director Defendants also were self-interested in the improper
kickbacks paid to brokers who steered their cliehts’ assets into the AIM/INVESCO Funds in
order to increase the assets in the Funds. Growth of a mutual fund is one of the keys to its
survival, for if a mutual fund’s assets stagnate or decrease, theré is a great likelihood that the

fund will be disbanded or merged with another fund. If the mutual fund is disbanded or merged,
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the board members for that fund necessarily lose their position on the fund’s board as well as the
compensation for sitting on that fund’s board.

(g)  Additionally, each of the Director Defendants received substantial
payments and benefits by virtue of his or her membership on one or more Boards and his or her
control of multiple AIM/INVESCO Funds.

(h)  Each of the Director Defendants has thus benefited from the wrongdoing
herein alleged and has engaged in such conduct to preserve his or her positions of control and the
benefits thereof.

) Furthermore, each of the Director Defendants was a director during the
,(.Zlass Period and many continue to serve as a director, and the Directof Defendants comprise the
Boards. Thus, in order to bring this action for breaéhing their fiduciary duties, the Director
VDefendants would be.required to sue themselves anci their fellow directors with whom they have

“had close business and personal relationships throughout the Class Period. Accordingly, a
majority of the Board is incapable of evaluating a demand independently and disinterestedly.

CLASS ACTION ALLEGATIONS

204.  Plaintiffs bring certain of these claims as a class action pursuant to Federal Rule
of Civil Procedure 23(a) and (b)(3) on behalf of the Class, consisting of all persons or entities
who held one or more shares, units or like interests of AIM/INVESCO Funds during the Class
Period and were damaged thereby; and the State Law Sub-Class consisting of all persons or
‘entities who acquired one or more shares, ‘units or like interésts of AIM/INVESCO Funds before
March 11, 1999 and held during the Class Period and were damaged thereby. The State Law
Sub-Class excludes any persons with transactions that constitute a “purchase” within the
meaning of SLUSA, including any dividend reinvestments during the Class Period. Excluded

from the Class and State Law Sub-Class are Defendants, members of their immediate families
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and their legal representatives, heirs, successors or assigns and any entity in which defendants
have or had a controlling interest.

205. The members of the Class andv State Law Sub-Class are so numerous that joinder
of ail members is impracticable. While the exact number of Class and State Law Sub-Class
memb;:rs is unknown to Plaintiffs at this time and can only be ascertained through appropriate
discovery, Plaintiffs believe that there are many thousand§ of members in the proposed Class and
State Law Sub-Class. Record owners and other members of the Class and State Law Sub-Class
may be identified from records maintained by INVESCO and AMG and the Investment Adviser
- Defendants and may be notified of the pendency of this action by mail, ﬁsing the form of notice
similar to that customarily used in securities class actiohs.

206. Plaintiffs’ claims are typical of the claims of the members of the Class and the
Sub—Class plaintiffs’ claims are typical of the claims of the Sub-Class as all members of the
Clas§ and Sub-Class are similarly affected by Defendants’ wrongful condﬁct in violation of
federal and state law that is complained of herein.

207. Plaintiffs can bring claims rggarding all the Funds due to the juridical links
between the Funds as well as the fact that the Funds are essentially alter-egos of one another
acting as one unitary organization. See paragraphs 57-62, supra. |

208.  Plaintiffs will fairly and adequately protect the interests of the members of the
Class and the Sub-Class plaintiffs ‘will fairly and adequately protect the interests of the members
of the Sub-Class, and Plaintiffs and the Sub-Class plaintiffs have retained counsel competent and
~ experienced in class and secﬁrities litigation. |
209. Common questions of law and fact exist as to all members of the Class and Sub-

Class, respectively, and predominate over any questions solely affecting individual members of
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the Class and Sub-Class, re‘spectively. Among the questions of law and fact common to the
Class and Sub-Class are:
(a)  whether the Investment Company Act was violated by Defendaﬁts’ acts as
-alleged herein;
(b) whether the Investment Advisers Act was violated by Defendants’ acts as
alleged herein, |
(c) whether Defendants breached their common law fiduciary duties to the
‘ Sub-Cléss plaintiffs and membefs of the Sub5C1ass;
(d) | whether statements made by Defendants during the Class Period omitted
to disclose material facts about the business and operations of the AIM/INVESCO Funds; and
(e) to what extent the mémbers of the Class and Sub-Class have sustained
damages and the proper measure of damages.
210. A class action is superior to all other available methods ‘fo_r the fair and efficient
adjudication of this controversy since joinder of all members is impracticable. Furthermore, as
- the damages sufferéd by individual Class and Sub-Class members may be relatively small, the
expense and burden of individual litigation make it virtually impossible for members of the Class
and Sub-Clé.ss to individually redress the wrongs done to them. There will be no difficulty in the

management of this action as a class action.
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INVESTMENT COMPANY ACT CLAIMS

COUNT1

AGAINST THE INVESTMENT ADVISER DEFENDANTS,
DISTRIBUTOR DEFENDANTS AND THE DIRECTOR
DEFENDANTS FOR VIOLATIONS OF SECTION 34(b) OF THE
INVESTMENT COMPANY ACT ON BEHALF OF THE CLASS

21 1. Plaintiffs repeat and reallege each and every allegation contained above as 1f fully
‘'set forth herein.

212.  This Count is brought by Plaintiffs and the other members of the Class against the
Investment Adviser Defendants in their role és investment advisers to the AIM/INVESCO
Funds, against the Distributor Defendants in their role as the distributor of the AIM/INVESCO
Funds, and égainst the‘ Director Defendants for their role in the materially false and misleading
Registration Statements,vProspecvtuses and SATs.

213.  The directors and, typically, the President or Vice-President, sign the Registration
Statements. For example, the Director Defendants, and defendant Graham in his position as
President of the A[M Tax-Exempt Funds, signed the AIM Tax-Exempt Funds SAIL dated July
21, 2003.

214. The Investment Adviser Defendants, Distributor Defendants and Director
Defendants made untfue statements of material fact in registration statements and reports filed
and disseminated pursuant to the Investment Company Act and omitted to state facts necessary
to prevent the statements made therqin, in light of the circumstances under which they were
made, from being matefiaily false and misleading. The Investment Adviser Defendants,
~ Distributor Defendants and Director Defendants failed to disclose the following:

(a)  that the Investment Adviser Defendants authorized the payment directly or

indirectly from fund and shareholder assets of excessive commissions to broker dealers in
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exchange for preferential marketing services known as “shelf space” and that such payments
were in breach of their fiduciary duties, in violation of Section 12(b) of the Investment Company
Act, and unprotected by any “safe harbor”;

R (b) that the Investment Adviser Defendants and/or Distributor Defendants
compensated themselves out of investor assets for any payment made pursuant to revenue
sharing agreements;

(c) that the Investment Adviser Defendants and/or Distributor Defendants
improperly directed brokerage payments to firms that favored AIM/INVESCO Funds, Wthh
constituted a form of marketing that was not disclosed in or authorized by the AIM/INVESCO
Funds Rule 12b-1 plan;

(d)  that the ADIM/INVESCO Funds Rule 12b-1 plan was not in compliance
with Rule 12b-1, and that payments made pursuant to the plan were in violation of Section 12(b)
of the Investment Company Act because, among other reasons, the plan was not properly
evaluated by the Director Defendants and there was not a reasonable likelihood that the plan
would benefit the company and its shareholders;

(e) that any economies of scale achieved by marketing bf the AIM/INVESCO
Funds to new investors were not passed on to AIM/INVESCO Funds investors; on the contrary,
as the AIM/INVESCO Funds grew, fees charged to AIM/INVES.CO Funds investors continued
to increase without any éhange in services provided to the Funds;

63)] that Defendants improperly used Soft Dollars and exceésive commissions,
paid from AIM/INVESCO Funds assets to pay for overhead and other expenses, the costs of

which should have been borne by Defendants and not AIM/INVESCO Funds investors; and
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(2) that the Director Defendants héd abdicated their duties under the

Investment Company Act and their common law fiduciary duties, that the Director Defendants
failed to monitor and supervise the Investment Adviser Defendants and that, as a consequence,
the Investment Ad%/iser Defendants were able to systematically skim millions of dollars from the
AIM/INVESCO Funds investors.

215, By reason of the conduct described above, the Investment Adviser Defendants,
Distributor Defendants and Director Defendants violated Section 34(b) of the Investment
| Company Act.

216.  As adirect, proximate and foreseeable result of the Investment Adviser
Defendants’, Distributor Defendants’ and Director Defendants’ violation of Section 34(b) of the
Investment Company Act, AIM/INVESCO Funds investors have incurred damages. Plaintiffs
énd the other members of the Class were injured as holderé of the Funds because they were
deceived into believing that they would earn a return on their investment that would reflect a use
of all the Funds’ assets to benefit the Funds and their investors when, in fact, the return on
invesﬁnent was redﬁced by the wrongful payments that served to benefit only the In’vestment
- Adviser Defendants and their affiliated defendants. In reliance on such deceptive statements,
Plaintiffs and the Class continued to hold their shares and sustained injury by virtue of the
continuing impact of the undisclosed charges on the value of their holdings.

217.  Plaintiffs and the other members of the Class have been specially injured by
Defendants’ Violdtions of Sectionb34(b') of the Investment Company Act. Such injuries were
suffered directly by the sharehdlders, rather than by the AIM/INVESCO Funds themselves.

218. The Investment Adviser Defendants, Distributor Defendants and Director

Defendants, individually and in concert, directly and indirectly, by the use, means or
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instrumentalities of interstate commerce and/or of the mails, engaged and participated in a
continuous course of conduct to conceal such adverse material information.

COUNT I

AGAINST THE INVESTMENT ADVISER DEFENDANTS, DISTRIBUTOR
DEFENDANTS AND DIRECTOR DEFENDANTS PURSUANT TO SECTION 36(a) OF
THE INVESTMENT COMPANY ACT ON BEHALF OF THE CLASS '

219. Plaintiffs repeat and reallege each and every allegation contained above as if fully

set forth herein.

© 220. This Count is brought by Plaintiffs and the other members of the Class against the
Distfibutor Defendants, the Investment Adviser Defendants and fhe Director Defendants for
breach of their fiduciary duties as defined by Section 36(3) of the Investment Company Act.

221. - The Distributor Defendants, the Investment Adviser Defendants and the Director
Defendants héd a ﬁduciafy duty to Plaihtiﬁ”s and the other members of the Class.

222. -The Dis’tributor Defendants, the Investment Adviser Defendants and the Director
Defendants violated Section 36(aj by improperly charging investors in the AIM/INVESCO
Funds excessive advisory fees, as well as purported Rule 12b-1 marketing fees, and by drawing
on the assets of AIM/INVESCO Funds investors to make undisclosed payments of Soft Dollars
and excessive commissions, as defined herein, in violation of Rule 12b-1.

223. By reason of the conduct described above, the Distributor Defendants, the
Investment Adviser Defendants and the Director Defendants violated Section 36(a) of the
Investment Company Act. | .

224.  As adirect, proximate and foreseeable result of the Distributor Defendants’, the
Investment Adviser Defendants’ and the Director Defendants’ breaches of fiduciary duties, in
their roles as principal underwriter, investment advisers, and directors, respoctively, to

AIM/INVESCO Funds investors, Plaintiffs and the Class have incurred millions of dollars in
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damages. Plaintiffs Aand the other members of the Class were injured as holders of the Funds
because they were deceived into believihg Defendants were not improperly taking assets out of
the Funds fo the detriment of the Funds and Fund investors when in fact Defendants were
systematically and improperly removing assets from the Funds with a direct injurious impact on
both the Funds and their shareholders.

225. Plaintiffs in this count seek to enjoin Defendants from engaging in such practices
in the future as well as recover improper Rule 12b-1 fees, Soft Dollars, excessive commissions
and excessive advisory fees charged the AIM/INVESCO Funds by the Distributor Defendants
and the Investment Adviser Defendants.

COUNT Il
AGAINST THE DISTRIBUTOR DEFENDANTS, INVESTMENT ADVISER

DEFENDANTS AND DIRECTOR DEFENDANTS PURSUANT TO SECTION 36(b)
OF THE INVESTMENT COMPANY ACT ON BEHALF OF THE CLASS

226. Plaintiffs repeat and reallege each and every allegation contained above as if fully
set forth herein.

227. This Count is brought by Plaintiffs and the Class against the Distributor
Defendants,. the Investment Adviser Defendants and the Director Defendants for breach of their
fiduciary duties as defined by Section 36(b) of the Investment Company Aét.

228. The Distributor Defendants, the Investment Adviser Defendants and the Director
Defendants had a fiduciary duty to the AIM/INVESCO Funds and their investors with respect to
the receipt of compensation for services and of payments of a material nature made by and t‘o. the
Distributor Defendants, the Investment Adviser Defendants and the Director Defendants.

-229.  The fées received by the Defendants in this Count charged to the AIM/INVESCO
Funds and investors were excessive, were not negotiated at arm’s-length, and were so

disproportionately large that they bore no reasonable relationship to the services rendered. Some
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of the factors to be considered in determining whether a fee is so disproportionately large that it
bears no reasonable ‘relationshipbto the services rendered include: (1) the nature and quality of the
servicés rendered; (2) the profitability of the funds to the ;a.dvisor/manager; (3) economies of
scale; (4) comparative fee structures; (5) fallout benefits (i.e., indirect profits to the
advisor/manager resulting from the existence of the funds); and (6) the care and
conscientiousness of the directors. All pertinent facts must be weighed in determining whether a
fee or other compensation violates § 36(b). For example, the Investment Adviser Deféndants ’
énd/or the Distributor Defendants charged investors in the AIM/INVESCO Funds purported 12b-
1 marketing fees and made other undisclosed payments of Soft Dollars and excessive
commissions in order to pay brokers pursuant to shelf space agreements to induce them to push
AIM/INVESCO Funds over other mutual funds. These Defendants also charged investors
“excessive advisory fees to cover the costs of their revenue sharing agreements with brokers.
These payments resulted in the growth of the AIM/INVESCO Funds, which benefited the
Irivestment Adviser Defendants and their affiliates because it allowed their management and
advisory asset-based fees to increase. However, it did not benefit the AIM/INVESCO
shareholders because as the Funds grew, Defendants failéd to pass on the economies of scale that
should havé resulted and did result in decreased costs and éxpenses. In fact, no additional
servicesv were provided to the Funds or their investors for the increased fees enjoyed by the
Investment Adviser Defendants and their affiliates. Accordiﬁgiy, the sole purpose of the fees
charged to investors by Defendants was to expand the size of the Funds to profit Defendants but
no benefit accrued to the Funds or their investors from those fees. Thus, the fees were excessive
aﬁd Defendants breached their fiduciary duties by charging such fees (the purposes for which

were undisclosed to investors) and receiving the benefits therefrom. In addition, the directors of
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the Funds breached their fiduciary duties in that they ignored the fact that there were millions of
dollars béing paid out by the Funds and their investors and no benefits were coming back in
eﬁchange. These directors, who are supposed to be the watchdogs looking out for the Funds,
instead approved the excessive fees when it was and should have been obvious that they bore no
reasonable relationship té the services rendered, thereby breaching their own fiduciary duties.
230.  The Director Defendants had a fiduciary duty concerning compensation or
payments paid by the AIM/INVESCO Funds and their shareholders to the Investment Advisers
and the Distributor Defendants, which they breached by approving the excessive fees éharged to
the Funds and their shareholders. Moreover, the Director Defendants themselves received
material compensation or payment for their duties in being the appointed watchdogs over the
_other Defendants, which they breached. The duties of the director, which include the approval of
. the advisory contract, the supervisibn of édvisers’ management, review of distribution
arrangements and providing information regarding these advisory services, are part of What
shareholders pay for in obtaining advisory services. Therefore, the directors’ substantial
compensation is for these advisory services provided to shareholders. As such, the Director
Defendants directly or indirectly received from the Funds compensation or payments of a
material nature for investment advisory services.

231.  The Distributor Defendants stmilarly received from the Funds compensation or
payments of a matérial nature for investment advisory services. As alleged above, the
Distributor Defendants used Fund assets for their own benefit under the guise of providing
advisory type services. For example, the Distributor Defendants caused payments for revenue
sharing, excessive brokerage commissions and Soft Dollars to be made to brokers out of Fund

assets and also caused improper and excessive 12b-1 fees to be paid to themselves and brokers.

94



The sole purpose of such payments was to increase the size of the Funds which would increase
the size of the fees received by the Distributor Defendants and the Investment Adviser
Defendants. As such, the Distributor Defendants directly or indirectly received from the Funds
cbmpensatibn or payments of a material nature for investment advisory services. Furthermore,

" the excessive.payments to the Distributor Defendants are reéoverable under § 36(b) regardless of |
whether they were paid for advisory services, because the Distributor Defendants are affiliates of
the Investment Advisor Defendants.

232, B‘Vy reason of the conduct described above, the Distributor Defendants, the
Investment Adviser Defendants and the Director Defendants violated Section 36(b) of the
Investment‘C‘ompany Act. As adirect, proximate and foreseeable result of the Distributor
Defendants’, the Investment Adviser Defendants’ and the Director Defendants’ breaches of
fiduciary duties in their roles as principal underwriter, investment advisers, and directors,
respectively, to AIM/INVESCO Funds investors, Plaintiffs and the Class have incurred millions

“of dollars in damages. |

233. Plaintiffs, in this count, seek to recover improper Rule 12b-1 fees and the
éxcessive advisory fees charged the AIM/INVESCO Funds by Defendants. |

COUNT IV
AGAINST AMG AND THE DIRECTOR DEFENDANTS AS CONTROL PERSONS

OF THE INVESTMENT ADVISER DEFENDANTS FOR VIOLATION OF
SECTION 48(a) OF THE INVESTMENT COMPANY ACT BY THE CLASS

234. Plaintiffs repeat and reallege each and every allegation contained above as if fully
set forth herein.

235. This Count is brought pursuant to Section 48(a) of the Investment Company Act
against AMG and the Director Defendants as Control Persons of the Investment Adviser

Defendants who caused the Investment Adviser Defendants to commit the violations of the
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Investment Company Act alleged herein. It is appropriate to treat these Defendants as a group
for pleading pur'pos‘es‘ and to presume that the misconduct complained of herein is the collective
action of AMG and the Director Defendants. .

236. The Investment Adviser Defendants are liéble under Sections 34(b), 36(a) and
36(b) of the Investment Company Act to the Class as set forth herein.

237.  AMG and the Director Defendants were “control persons” of the Investment
Adviser Defendants and caused the violations complained of herein. By virtue of their positjons
of operational control and/or authority over the Investment Adviser Defendants, AMG and the
~ Director Defendants directly and indirectly, had the power and authority, and exercised the sarﬁe,
to c‘ause the Investment Adviser Defendants to engage in the wrongful conduct complained of
herein.

238. Pursuant to Section 48@) of the Investment Company Act, by reason of the
foregoing AMG and the Director Defendants are liable to Plaintiffs to the same extent as are the -
Investment Adviser Defendants for their primary violations of Sections 34(b) and 36(b) of the
Investment CAompany Act.

239. By virtue of the foregoing, Plaintiffs and other Class members are entitled to

damages against AMG and the Director Defendants.
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INVESTMENT ADVISER ACT CLAIMS

COUNT Y

AGAINST THE INVESTMENT ADVISER DEFENDANTS UNDER SECTION 215
OF THE INVESTMENT ADVISERS ACT FOR VIOLATIONS OF SECTION 206
OF THE INVESTMENT ADVISERS ACT DERIVATIVELY ON BEHALF OF THE

' AIM/INVESCO FUNDS

240.  Plaintiffs repeat and reallege each and every allegation contained above as if fully
éet forth herein.

241.  This Count is based upon Section 215 .‘of the Investment Advisers Act, 15 U.S.C.
§80b-15. | | |

242. The Igvestment Adviser Defendants had advisory contracts with the
AIM/INVESCO Funds énd served as “investment advisers” to the AIM/INVESCO Funds
pursﬁant to the Investmﬁent Advisers Act. The AIM/INVESCO Funds, and their shareholders,
were the intended beneficiaries of these advisory contracts and investment adviser services.

243.  As fiduciaries pursuant to the Investment Advisers Act, the Investment Adviser
Defendants were required to serve the AIM/INVESCO Funds in a manner in accordance with the
federal fiduciary standards set forth in Section 206 of the Investment Advisers Act, 15 U.S.C.

. §80b-6, governing the conduct of investment advisers.

244,  During the Class Period, the Investment Adviser Defendants breached their
ﬁduciary duties to the AIM/INVESCO Funds by engaging in a deceptive contrivance, scheme,
practice and course of conduct pursuant to which they knowingly and/or recklessly envgaged in
acts, transactions, practices and courses of businesswhich operated as a fraud upon the
AMMSCO Funds. The Investment Adviser Defendants breached their fiduciary duties

owed to the AIM/INVESCO Funds by engaging in the aforesaid transactions, practices and

97



courses of business knowingly or recklessly so as to constitute a deceit and fraud upon the
AIM/INVESCO Funds. The Investment Adviser Defendants are liable as direct participants in
the wrongs complained of herein. The Investment Adﬁser Defendants, because of their position
of authoﬁty and control over the AIM/INVESCO Funds, were able fo and did control the fees
charged to and col.lected from the AIM/INVESCO Funds and otherwise control the operations of
the AIM/INVESCO Funds.

245. The Investment Adviser Defendants ﬁad a duty to (1) disseminate accurate and
truthful information with respect to the AIM/INVESCO Funds; and (2) tfuthfully and uniformly
act in accordance with their stated policies and fiduciary responsibilitiés to the AIM/INVESCO
Funds. The Investment Adviser Defendants participated in the wrongdoing complained of herein
in order to prevent the AIM/INVESCO Funds from knowing of the Investment Adviser

Defendants’ breaches of fiduciary duties including: (1) the charging of the AIM/INVESCO
Funds and AIM/INVESCO Funds invéstors improper Rule 12b-1 marketing fees; (2) making
improper undisclosed payments of Soft Dollars; (3) making unauthorized use of “directed

-brokerage” as a marketing tool; and (4) charging the AIM/INVESCO Funds for excessive and
improper commission payments to brokers.

246.  As aresult of the Investment Advisers’ multiple breaches of their fiduciary duties
owed to the AIM/INVESCO Funds, the AIM/INVESCO Funds were damaged. |

247. The AIM/INVESCO Funds are entitled to rescind their investment advisory
contracts with the Investment Adviser Defendants and recover all fees paid in connection with

their enrollment pursuant to such agreements.
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BREACH OF FIDUCIARY DUTY CLAIM

COUNT VI

BREACH OF FIDUCIARY DUTY AGAINST
THE INVESTMENT ADVISER DEFENDANTS ON BEHALF OF THE SUB-CLASS

248. The Sub-Class plaintiffs repeat and reallege each of the preceding allegations as
though fully set forth herein, except that, for purposes of this Count, Sub-Class plaintiffs
expressly exclude and disclaim any allegation that could be construed as alleging fraud.

| 249.  As advisers to the AIM/INVESCO Funds, the Investment Adviser Defendants |
were fiduciaries to the Sub-Class plaintiffs and other members of the Sub-Class and were
required to act with the highest obligations of good faith, loyalty, fair dealing, due care and
candor.
- 250.  As set forth above, the Investment Adviser Defendants breached their ﬁduciary
duties to the Sub-Class plaintiffs and the Sub-Class.

251.  The Sub-Class plaintiffs and the Sub-Class have been specially vinjured as a direct,
proximate and foreseeable result of such breach on the part §f the Investment Adviser
Defendants and have suffered substantial damages.

252. Because the Investment Adviser Defendants acted with reckless and willful
disregard for the rights of the Sub-Class plaintiffs and other members of the Sub-Class, the

Investment Adviser Defendants are liable for punitive damages in an amount to be determined by

the jury.
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COUNT VI

BREACH OF FIDUCIARY DUTY AGAINST THE
DIRECTOR DEFENDANTS ON BEHALF OF THE SUB-CLASS

253.  The Sub-Class plaintiffs repeat and reallege each of the preceding allegations as
though fully set forth herein, except that, for purposes of this Count, Sub-Class plaintiffs
expressly exclude and disclaim any allegation that éould be construed as alleging fraud. ‘

254.  As AIM/INVESCO Fﬁnds directors, the Director Defendants had a fiduciary duty
to the AIM/INVESCO Funds and AIM/INVESCO Funds investors to supervise and monitor the
Investment Adviser Defendants.

255. The Director Defendants breached their fiduciary duties by reason of the acfs
alleged herein, including their failure to prevent the Investment Adviser Defendants from (1)
~ charging improper Rule 12b-1 marketing fees and excessive advisory fees; (2) making improper
undisclosed payments of Soft Dollars; (3) making unauthorized use of “directed brokerage” as a
marketing tool; and (4) charging for excessive and improper commission payments to brokers.

256. The Sub-Class plaintiffs and the Sub-Class have been specially injured as a direct,
proximate and foreseeable result of such breach on the part of the Director Defendants and have

suffered substantial damages.

UNJUST ENRICHMENT CLAIMS
COUNT VIl

AGAINST ALL DEFENDANTS FOR UNJUST
ENRICHMENT ON BEHALF OF THE SUB-CLASS

257. The Sub-Class plaintiffs repeat and reallege each of the preceding allegations as
though fully set forth herein, except that, for purposes of this Count, Sub-Class plaintiffs

expressly exclude and disclaim any allegation that could be construed as alleging fraud.
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258. Defendants have benefited from their unlawful acts through the excessive and
improper fees they charged and received from the Sub-Class plaintiffs and the other members of
the Sub-Class. It would be inequitable for Defendants to be permitted to retain the benefit of
these overpayments, which were conferred by the Sub-Class plaintiffs and the other members of
the Sub-Class and retained by Defendants. |

PRAYER FOR RELIEF

WHEREFQRE, Plaintiffs pray for relief and judgment, as follows:

A Determiﬁing that this action is a proper class action and certifying Plaintiffs as the
Class representatives and the Sub-Class plaintiffs ﬁs the Sub-Class representative aﬁd Plaintiffs’
counsel as Class Counsel pursuant to Rule 23 of the Fedefal Rules of Civil Procedure;

B. Awarding compensatory damages in favor of Plaintiffs and the Sub-Class
plaintiffs and the other Class and Sub-Class members against all Defendants, jointly and
severally, for all damages sustained as a result of Defendants’ wrongdoing, in an amount to be
proven at trial, including interest thereon;

C. Awarding punitive damages in favor of the Sub-Class plaintiffs and the other Sub-

‘Class members against all Defendants, jointly and severally, for all damages sustained as a result

of Defendants’ wrongdoing, in an amount to be proven at trial, including interest thereon;

D. Awarding the AIM/INVESCO Funds/Portfolios rescission of their contracts with
the Investment Adviser Defendants, including recovery of all fees which would otherwise apply,
and recovery of all fees paid to the Investment Adviser Defendants;

E..  Ordering an accounting of all AIM/INVESCO Fﬁnd related fees, commissions,
and Soft Dollar payments; |

F. Ordering restitution of all unlawfully obtained fees and charges;
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G. Awardihg such other and further relief as this Court may deem just and proper,
including any extraordinary equitable and/or injunctive relief as permitted by law or equity to
attach, impound or otherwise restrict the Defendants’ assets to assure that Plaintiffs and the Sub-
Class plaintiffs and the Class and Sub-Class have an effective remedy;
H. Awarding Plaintiffs and the Sub-Class plaintiffs and the Class and Sub-Class their
| reasonable costs-and expenses incurred in this action, including counsel fees and expert fees; and
L Such other and further relief as the Court may deem just and proper.

JURY TRIAL DEMANDED

Plamtlffs hereby demand a trial by jury.

Dated: September 28, 2005 Respectfully submitted,

Ly L/,

St ephe11 D. Susman

Texas State Bar No. 19521000

S.D. Admissions No. 03257

SUSMAN GODFREY L.L.P. |
1000 Louisiana, Sui;te 5100

Houston, Texas 77002

Telephone (713) 651-9366

Facsimile (713) 654-6666

Attorney-In-Charge for Plaintiffs

Of Counsel.

Carolyn P. Courville
Texas State Bar No. 24007042
S.D. Admissions No. 22958

. SUSMAN GODFREY L.L.P.
1000 Louisiana, Suite 5100
Houston, Texas 77002
Telephone (713) 651-9366
Facsimile (713) 654-6666
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Of Counsel:

SCHIFFRIN & BARROWAY, LLP
Marc A. Topaz

Richard A. Maniskas

280 King of Prussia Road

Radnor, Pennsylvania 19087
Telephone (610) 667-7706

Facsimile (610) 667-7056

STULL, STULL & BRODY
Jules Brody

Mark Levine

Aaron Brody

6 East 45™ Street

New York, New York 10017
Telephone (212) 687-7230
Facsimile (212) 490-2022

MILBERG WEISS BERSHAD
& SCHULMANLLP
Jerome M. Congress
Janine L. Pollack
Kim E. Miller _
Michael R. Reese (S.D. Admissions No. 206773)
One Pennsylvania Plaza -

" New York, New York 10119-0165

Telephone (212) 594-5300
Facsimile (212) 868-1229

BERNSTEIN LITOWITZ BERGER &
GROSSMANN, LLP _

Alan Schulman (admitted pro hac vice)

Robert S. Gans (admitted pro hac vice)

Jerald D. Bien-Willner (admitted pro hac vice)

12544 High Bluff Drive, Suite 150

San Diego, CA 92130

Telephone (858) 793-0070

Facsimile (858) 793-0323

Co-Lead Counsel for Plaintiffs
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WEISS & LURIE

Joseph H. Weiss

Richard Acocelli

551 Fifth Avenue, Suite 1600

New York, New York 10176
Telephone (212) 682-3025

Facsimile (212) 682-3010

LAW OFFICES OF CHARLES J. PIVEN, P.A.
Charles J. Piven

Marshall N. Perkins

The World Trade Center — Baltimore

401 East Pratt Street, Suite 2525

Baltimore, Maryland 21202

Telephone (410) 332-0030

Facsimile (410) 685-1300

HOEFFNER & BILEK
Thomas E. Bilek

Texas State Bar No. 02313525
440 Louisiana, Suite 720
Houston, TX 77002
Telephone (713) 227-7720
Facsimile (713) 227-9404
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CERTIFICATE OF SERVICE

I hereby certify that on this 28" day of September, 2005, a true and copy of the foregoing
SECOND CONSOLIDATED AMENDED COMPLAINT was served upon all counsel of
record in accordance with the Federal Rules of Civil Procedure, via first class mail, properly
addresses as follows: '

Daniel A. Pollack dapollack@pollacklawfirm.com:;

Martin I. Kaminsky ,

Edward T. McDermott etmcdermott@pollacklawfirm.com
Anthony Zaccaria azaccaria@pollacklawfirm.com;
POLLACK & KAMINSKY

114 West 47" Street, Suite 1900
New York, N.Y. 10036
. Facsimile (212) 575-6560

Michael K. Oldham moldham(@gibbs-bruns.com
GIBBS & BRUNS, L.L.P.

1100 Louisiana Street, Suite 5300

Houston, TX 77002 '

Facsimile (713) 750-0903

Charles S. Kelley ckelley@mayerbrownrowe.com
Jeremy Gaston jjgaston@mayerbrownrowe.com
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AIM Advantage Health Sciences Fund (prior to 10/15/04, the “INVESCO Advantage
: Health Sciences Fund”)
AIM Aggressive Growth Fund

AIM Asia Pacific Growth Fund

AIM Balanced Fund

AIM Basic Balanced Fund

AIM Basic Value Fund

AIM Blue Chip Fund

AIM Capital Development Fund

AIM Charter Fund

AIM Conservative Allocation Fund

AIM Constellation Fund

AIM Core Stock Fund (prior to 10/15/04, the “INVESCO Core Equity Fund”)

AIM Dent Demographic Trends Fund

AIM Developing Markets Fund

AIM Diversified Dividend Fund

AIM Dynamics Fund (prior to 10/15/04, the “INVESCO Dynamics Fund™)

AIM Emerging Growth Fund

AIM Energy Fund (prior to 10/15/04, the “INVESCO Energy Fund”)

AIM European Fund (f/k/a the “INVESCO European Fund”)

 AIM European Growth Fund

AIM European Small Company Fund

AIM Financial Services Fund (prior to 10/15/04, the “INVESCO F1nanc1a1 Services
Fund”)

AIM Floating Rate Fund

AIM Global Aggressive Growth Fund

AIM Global Equity Fund

AIM Global Growth Fund -

AIM Global Health Care Fund

AIM Global Value Fund

AIM Gold & Precious Metals Fund (prior to 10/15/04, the “INVESCO Gold & Precious
- Metals Fund”)

AIM Growth Allocation Fund

AIM Health Sciences Fund (prior to 10/15/04, the “INVESCO Health Scxences Fund™)

AIM High Income Municipal Fund

AIM High Yield Fund

AIM Income Fund

AIM Intermediate Government Fund

AIM International Emerging Growth Fund (as of 12/30/04, the “AIM International Small
Company Fund)

AIM International Core Equity Fund (prior to 10/15/04, the “TNVESCO International
Core Equity Fund”)

AIM International Growth Fund |

AIM International Small Company Fund (prior to 12/30/04, the “AIM International
Emerging Growth Fund”)



AIM VI Capital Appreciation Fund

AIM Large Cap Basic Value Fund

AIM Large Cap Growth Fund

AIM Leisure Fund (prior to 10/ 15/04, the “INVESCO Leisure Fund™)

AIM Libra Fund

AIM Limited Maturity Treasury Fund

AIM Mid Cap Basic Value Fund

AIM Mid Cap Core Equity Fund

AIM Mid Cap Growth Fund

AIM Mid Cap Stock Fund (prior to 10/15/04, the “INVESCO Mid-Cap Growth Fund™)

AIM Moderate Allocation Fund

AIM Money Market Fund

AIM Multi-Sector Fund (prior to 10/1 5/04 the “INVESCO Multi-Sector Fund™)

. AIM Mumicipal Bond Fund

AIM Opportunities I Fund

AIM Opportunities I Fund

AIM Opportunities I1I Fund

AIM Premier Equity Fund

AIM Real Estate Fund

AIM Select Equity Fund

AIM Short Term Bond Fund

AIM Small Cap Equity Fund

AIM Small Cap Growth Fund

AIM Small Company Growth Fund (prior to 10/15/04, the “INVESCO Small Company
Growth Fund”)

AIM S&P 500 Index Fund (prior to 10/15/04, the “INVESCO S&P Index Fund”)

AIM Tax-Exempt Cash Fund

AIM Tax-Free Intermediate Fund

AIM Technology Fund (prior to 10/15/04, the “INVESCO Technology Fund”)

AIM Total Return Bond Fund

AIM Total Return Fund (prior to 10/15/04, the “INVESCO Total Return Fund™)

AIM Trimark Endeavor Fund

AIM Trimark Fund

AIM Trimark Small Companies Fund

'AIM Utilities Fund (prior to 10/15/04, the “INVESCO Utilities Fund”)

AIM Weingarten Fund

ATST Premier U.S. Government Money Portfolio (pnor to 10/ 15/04, the “INVESCO
U.S. Government Money Fund™)

INVESCO Advantage Health Sciences Fund (as of 10/15/04, the “AIM Advantage

: Health Sciences Fund™)

INVESCO Core Equity Fund (as of 10/15/04, the “AIM Core Stock Fund")

INVESCO Dynamics Fund (as of 10/15/04, the “AIM Dynamics Fund”)

INVESCO Energy Fund (as of 10/15/04, the “AIM Energy Fund”)

INVESCO European Fund (n/k/a the “AIM European Fund”)

INVESCO Financial Services Fund (as of 10/15/04, the “AIM Financial Services Fund™)

INVESCO Gold & Precious Metals Fund (as of 10/15/04, the “AIM Gold & Precious
Metals Fund”)



INVESCO Heaith Sciences Fund (as of 10/15/04, the “AIM Health Sciences Fund”)

INVESCO International Core Equity Fund (as of 10/ 15/04 the “AIM International Core
Equity Fund™)

INVESCO Leisure Fund (as of 10/15/04, the “AIM Leisure Fund”)

INVESCO Mid-Cap Growth Fund (as of 10/15/04, the “AIM Mid-Cap Stock Fund")

INVESCO Multi-Sector Fund (as of 10/15/04, the-“AIM Multi-Sector Fund”)

INVESCO S&P 500 Index Fund (as of 10/15/04, the “AIM S&P Index Fund™)

INVESCO Small Company Growth Fund (as of 10/15/04, the “AIM Small Company
‘Growth Fund”)

INVESCO Technology Fund (as of 10/15/04, the “AIM Technology Fund™)

INVESCO Telecommunications Fund

- INVESCO Total Return Fund (as of 10/15/04, the “AIM Total Return Fund™)

INVESCO Utilities Fund (as of 10/15/04, the “AIM Utilities Fund”)

INVESCO Worldwide Commumcanons Fund
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I, Cecelia J. McDaid, hereby verify under penalty of perjury that I have reviewed the
Second Consolidated Amended Complaint and authorized its filing and that the foregoing is true

and correct to the best of my knowledgé, information and belief.
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Ceceli&’]. McDaid




VERIFICATION
1, Joy D. Beasley, hexeby verify under penalty of perjury that I have reviewed the
Second Consolidated Amended Complaint and autharized its filing and that the foregoing
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News Release

‘FOR RELEASE: Wednesday, February 22, 2005
CONTACTS: Nancy Condon (202) 728-8379

Herb Perone (202) 728-8464

'NASD Fines Quick & Rellly, Piper Jaffray $845,000
For Directed Brokerage Violations

Washington, DC—NASD today announced that it has fined Quick & Reilly, Inc. (now pad of Banc of
America Investment Services, Inc.) $570,000 and Piper Jaffray & Co. $275,000 for directed brokerage
-violations. In imposing sanctions against Piper Jaffray, NASD took into account the fact that the firm self-
reported its violative conduct after conducting its own internal review. The two cases are the latest
enforcement actions in NASD's ongoing effort to crack down on directed brokerage abuses.

NASD found that both firms operated "preferred partner” or "shelf spacs" programs, giving favorable
‘treatment to funds offered by certain mutual fund companies in return for brokerage commissions and
other payments. That special treatment included higher visibility on the firms’ internal websites, increased
access to the firms' sales forces, participation in "top producer” or training meetings, and promotion of their
funds on a broader basis than was available for other funds. That conduct violated NASD's "Anti- :
Reciprocal Rule" which prohibits firms from favoring the sale of shares of particular mutual funds on the

- basis of brokerage commissions.

~ "The purpose of the rule is to help eliminate conflicts of interest in the sale of mutual funds,” said Mary L.
Schapiro, NASD Vice Chairman. "These sorts of arrangements encourage the inappropriate use of mutual
fund commission dollars and have the potentiai to improperly influence a firm's judgment when making
recommendatlons to their clients.” ,

Both firms offered a preferred partner program to a relatively small number of mutual fund families. Piper
Jaffray, which operated its preferred partner program from 1998 to 2003, included only 12 to 15 fund
complexes in the program, but sold funds offered by more than 100 fund complexes. Quick & Reilly
maintained its program from 2001 to 2003 and included only 16 to 20 fund complexes, while it sold funds
offered by about 300 fund complexes.

The participating mutual fund companies paid the firms extra fees in addition to regular sales fees. Piper
Jaffray negotiated those extra payments with mutual fund companies each year, asking for minimum
payments of $100,000 to $125,000. Some fund complexes paid a fiat fee; others paid amounts based on a
percentage of gross fund sales and the average daily assets under management for the fund complex.
Quick & Reilly charged participating fund complexes 10 basis points on the gross amount of sales- and five

: gasxs points on the average daily assets under management subject to a minimum annual paymentof
75,000.

Several of the funds participating in the preferred partner programs paid part or all of the extra fees by
directing the funds' brokerage business to the firms. The commissions were generated by the funds
through portfolio transactions which the funds executed either through the firm, in the case of Piper Jaffray,
or through an affiliate or third party, in the case of Quick and Reilly,

Piper Jaffray, on its own initiative, conducted an internal review of the general subject matter involved in
the case and self-reported its findings to NASD staff. "This type of self-examination and self-reporting by a
registered firm benefits NASD's enforcement program and investors by allowing for cost-effective
enforcement and timely remedial action, and was taken into account in assessing sanctions against Piper
Jaffray,” Schapiro said.

In settling these matters, the two firms neither admitted nor denied the charges, but consented to the entry
of NASD's findings.

NASD has brought three previous actions for similar violations. Earlier this month, NASD charged



American Funds Distributors with violating NASD's Anti-Reciprocal Rule by directing approximately $100
million in brokerage commissions over a three-year period to about 50 brokerage firms that were the top
sellers of American Funds. (See NASD News Release 2/16/05.) In November 2003, NASD sanctioned
Morgan Stanley DW Inc. for giving preferential treatment to certain mutual fund companies in return for
approximately $15 million in brokerage commissions. That case was brought in conjunction with an action
filed by the Securities and Exchange Commission in which Morgan Stanley agreed to pay $50 million in
civil penalties and surrendered profits. (See NASD News Release 11/17/03.) In December 2004, Edward
D. Jones & Co., L.P., agreed to pay $75 million in resolution of charges that it failed to adequately disclose
revenue sharing payments that it received from a selecf group of mutual fund families that it recommended
to its customers, that it recelved directed brokerage payments in violation of the Anti-Reciprocal rule, and
for other violations in settlements with NASD, the Securities and Exchange Commission, and the New York
‘Stock Exchange. (See NASD News Release 12/24/04.) .

investors can obtain more information about, and the disciplinary record of, any NASD-registered broker or
. brokerage firm by using NASD's BrokerCheck. NASD makes BrokerCheck available at no charge to the
public. In 2004, members of the public used this service to conduct more than 3.8 million searches for
- existing brokers or firms and requested more than 190,000 reports in cases where disclosable information
existed on a broker or firm. Investors can link directly to BrokerCheck at www.nasdbrokercheck.com.
Investors can also access this service by calling (800) 289-9999.

NASD is the leading private-sector provider of financlal regulatory services, dedicated to investor
protection and market integrity through effective and efficient regulation and complementary compliance
and technology-based services. NASD touches virtually every aspect of the securities business - from
_registering and educating all industry participants, to.examining securities firms, enforcing both NASD rules
and the federal securities laws, and administering the largest dispute resolution forum for lnvestors and
member firms. For more information, please wsut our Web site at www.nasd.com.

©2005 NASD. All rights reserved. | Legal Nofices and Privacy Policy.



UNITED STATES OF AMERICA
' Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 8557 / March 23, 2005

SECURITIES EXCHANGE ACT OF 1934
Release No. 51415 / March 23, 2005

ADMINISTRATIVE PROCEEDING : 7
File No. 3-11869

ORDER INSTITUTING ADMINISTRATIVE

In the Matter of AND CEASE-AND-DESIST PROCEEDINGS,
v MAKING FINDINGS, AND IMPOSING
Citigroup Global Markets, Inc., REMEDIAL SANCTIONS AND A CEASE-
AND-DESIST ORDER PURSUANT TO

Respondent. SECTION 8A OF THE SECURITIES ACT OF
: : 1933 AND SECTIONS 15(b) AND 21C OF THE
SECURITIES EXCHANGE ACT OF 1934

I

- The Securities and Exchange Commission (““Commission™) deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Section 8A of the Securities Act of 1933 (“Securities Act”) and Sections
15(b) and 21C of the Securities Exchange Act of 1934 (“Exchange Act”) against Citigroup Global
- Markets, Inc. (“CGMI”).

II.

~ In anticipation of the institution of these proceedings, CGMI has submitted an Offer of
Settlement (the “Offer”) which the Commission has determined to accept. Solely for the purpose
. of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission’s jurisdiction over it and the subject matter of these proceedings, CGMI
consents to the entry of this Order Instituting Administrative and Cease-and-Desist Proceedings,
Making Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order Pursuant to
Section 8A of the Securities Act of 1933 and Sections 15(b) and 21C of the Securities Exchange
Act of 1934 (“Order”), as set forth below.



.
On the basis of this Order and CGMI’s Offer, the Commission finds that:

Resgohdent

1. Citigroup Global Markets, Inc. is a broker-dealer, which, through its
predecessors, has been registered with the Commission pursuant to Section 15 of the Exchange Act
since 1960. Itis also a member of the National Association of Securities Dealers (“NASD”).
CGMTI’s principal offices are located in New York, New York. CGMI uses the Smith Barmey trade
- name for its retail brokerage services. CGMI is a subsidiary of Citigroup Inc., which is a publicly
held Delaware corporation headquartered in New York, New York.

Overview

2. From at least January 1, 2002 through July 31, 2003, CGMI failed to
disclose adequately certain material facts to its customers in the offer and sale of mutual fund
shares. Atissue in this case are two distinct disclosure failures. The first relates to CGMI’s
revenue sharing program. In addition to standard sales loads and 12b-1 trail payments, CGMI
received revenue sharing payments from investment advisers and distributors associated with
approximately 75 mutual fund complexes.! In exchange for these payments, CGMI provided
“shelf space” to mutual funds by granting them access to, or increased visibility in, CGMI’s
extensive retail distribution network.- The second disclosure failure relates to CGMI's sales of
Class B shares of mutual funds in amounts aggregating $50,000 or greater. CGMI did not
adequately disclose at the point of sale, in connection with its recommendations to customers to
purchase Class B shares, that such shares were subject to higher annual fees and that those fees
could have a negative impact on the customers’ investment returns depending upon the investment

amount and the intended holding period. '

3. CGMTI’s revenue sharing program, known as the Tier Program, created an
undisclosed conflict of interest because CGMI offered and sold to its customers only the shares of
those mutual fund complexes that paid CGMI additional compensation. When CGMI
recommended and sold mutual funds to its customers, CGMI relied upon the disclosures that fund
companies made in their prospectuses and statements of additional information (“SAIs”), although

! Generally, broker-dealers who sell mutual fund shares are compensated with front-end or
contingent deferred sales charges or sales loads, which are paid by the customer based on the
dollar amount of the investinent. The sales load known as a front-end load is collected from the
customer at the time of sale of mutual fund shares, whereas the sales load known as a contingent
deferred sales charge (“CDSC”) is collected from the customer at redemption of the mutual fund
shares. Some broker-dealers also receive annual payments, known as 12b-1 trails, based on the
value of customer assets held with the mutual fund. The 12b-1 payments are made pursuant to
each fund’s 12b-1 plan, which sets forth the amount of the annual fee mutual funds pay for
distribution costs, including payments to broker-dealers.

2



most of those disclosures did not provide sufficient facts that would enable CGMI’s customers to
understand the nature and scope of CGMI's revenue sharing program. As a result, CGMI violated
Section 17(a)(2) of the Securities Act and Rule 10b-10 under the Exchange Act. '

4, As to the sale of Class B shares of mutual funds, at the point of sale, many
of CGMTI’s registered representatives, known as financial consultants (“FCs”), recommended Class
B shares to certain customers without adequately disclosing the differences in share classes,
including information about commissions and annual expenses and that an equal investment in
Class A shares at certain dollar levels could yield a higher return: As a result, CGMI violated
Section 17(a)(2) of the Securities Act.

CGMTI’s Revenue Sharing Program

5. Mutual fund complexes that were approved for sale by CGMI were
required to make revenue sharing payments to CGMI.

6. During the time period at issue, CGMI divided all participating fund
complexes into one of three tiers. There were approximately 45 fund complexes in Tiers 1 and
2, which accounted for over 95 percent of CGMI's mutual fund sales. There were approximately
30 Tier 3 fund complexes, which represented the remainder of CGMI’s overall recommended
sales. '

7. CGMI typically charged fund complexes revenue sharing fees based on a
combination of gross sales and assets under management. Tier 1 and Tier 2 fund complexes paid
15 basis points (“bps™) on gross sales of mutual fund shares and 5 to 10 bps on aged assets,? and

“Tier 3 funds paid 10 bps on gross sales of mutual fund shares and 5 to 10 bps on aged assets.?
Such revenue sharing payments were typically paid out of the investment adviser’s or

- distributor’s assets, not from the fund’s assets, and were in addition to fees paid by the respective

funds, such as sales charges, 12b-1 fees, shareholder servicing fees and account maintenance

© fees.

8. CGMI did not provide any of the revenue sharing payments to its FCs or
branch managers. Likewise, CGMI did not provide any increased payouts or cash bonuses to its
FCs or branch managers in connection with its revenue sharing or based upon CGMI’s tier
designations.

? Aged assets are defined as participating fund shares held over one year. CGMI charged 10 bps
for aged assets up to the amount of assets under management as of December 31, 2000 and
charged 5 bps on aged assets exceeding that amount.

* In 2003, CGMI began charging Tier 2 fund complexes the same fees as Tier 1 fund complexes.
Previously, Tier 2 fund complexes paid the same fees as Tier 3 fund complexes.
3



9. CGMI used the above-referenced formulas to calculate the payments due
and mailed invoices each quarter to the fund complexes, which then remitted payment in the form
of checks or money transfers.

10.  CGMI provided certain benefits to the fund complexes in Tier 1 and Tier
2. Based principally on the number and variety of funds offered, length of track record, size of
assets under management, ability to support FCs and customers through training and education,
and level of FC and customer demand, CGMI allowed only Tier 1 and Tier 2 fund complexes to
have direct access to its FCs, subject to branch manager approval. Only Tier 1 and Tier 2 fund
complexes could contact CGMI’s branch offices for meetings where the fund complexes could
have direct contact with interested FCs. Tier 1 fund complexes also generally received greater
agenda space at sales meetings and conferences, were permitted more frequent access to the
branch offices and had access to CGMI’s FCs through CGMI’s in-house publications and
broadcasts. By comparison, Tier 3 fund complexes did not receive such visibility within
CGMTI’s retail network. :

~ CGMI Did Not Adequately Disclose its Revenue Sharing Program to its Customers

11.  From at least January 1, 2002 through July 31, 2003, CGMI did not
adequately disclose to its customers, who purchased mutual fund shares, the existence of the
~ revenue sharing program and CGMI’s receipt of these additional payments pursuant to the

program. | :

12. CGMI disclosed information to customers concerning mutual fund
purchases primarily through its FCs’ direct contacts with customers and by supplying customers
with prospectuses and, if requested, SAIs issued by the mutual funds. CGMI had no policies or
procedures requiring FCs to disclose to their customers the existence of CGMI’s revenue sharing

program.

-13.  Instead, CGMI relied on the participating funds’ prospectuses and SAls to
satisfy its disclosure obligations with regard to its revenue sharing program. Although some of the
prospectuses and SAIs contained various disclosures concerning payments to the broker-dealers

 distributing their funds, most of the disclosures were generally vague and lacked sufficient
information to inform CGMI’s customers of the nature and scope of CGMI’s revenue sharing
program. For example, the prospectuses and SAls did not specifically disclose the magnitude of
the revenue sharing payments that CGMI received from the fund complexes or that certain fund
complexes had greater access to, or increased visibility in, CGMI’s retail network. As a result,
CGMI’s customers were not provided with sufficient information to appreciate the dimension of
the conflict of interest the revenue sharing program created. '

14.  Beginning in July 2003, CGMI amended and began improving
confirmation disclosures relating to its revenue sharing program. In addition, CGMI requested
that participating mutual fund complexes enhance their disclosures in their prospectuses and
SAls regarding revenue sharing payments.



15. Based on the foregoing, CGMI willfully* violated:

a. Section 17(a)(2) of the Securities Act, which provides that it is “unlawful
for any person in the offer or sale of any securities . . . by the use of any means or
instruments of transportation or communication in interstate commerce or by use of
the mails, directly or indirectly . . . to obtain money or property by means of any
untrue statement of a material fact or any omission to state a material fact necessary
in order to make the statements made, in light of the circumstances under which
they made, not misleading;” and '

b. Rule 10b-10 under the Exchange Act, which provides in pertinent part that “it
shall be unlawful for any broker or dealer to effect for or with an account of a
customer any transaction in, or to induce the purchase or sale by such customer of,
any security . .. unless such broker or dealer, at or before completion of such
transaction, gives or sends to such customer written notification disclosing . . . the
source and amount of any other remuneration received or to be received by the
broker in connection with the transaction.”

16.  Certain broker-dealers affiliated with CGMI, namely Citicorp Investment
Services, PFS Investments, Inc. and Tower Square Securities Inc. (collectively the “Affiliates™),
voluntarily reported through CGMI to the Commission staff that, during the relevant time period,
they also had revenue sharing programs similar to CGMI'’s program.’ Like CGMI, the Affiliates
did not provide their FCs and branch managers with any increased payouts or cash bonuses in
connection with their revenue sharing programs. However, the programs varied, among other
areas, in the number of tiers, the calculation of the payments and the access granted to the fund
complexes participating in the programs. In addition, the Affiliates received some revenue sharing
- payments in the form of directed brokerage from certain fund complexes in connection with their
respective revenue sharing arrangements.® The Affiliates, as did CGM], relied on the participating
fund complexes’ prospectuses and SAls to satisfy their obligations with regard to their revenue
sharing programs and did not provide any additional disclosures to their customers. As noted
above, these documents generally did not provide adequate disclosures to customers about the
nature and scope of the revenue sharing programs.

* «“Willfully” as used in the Order means intentionally committing the act which constitutes the
violation, see Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5,
8 (2d Cir. 1965). There is no requirement that the actor also be aware that he is violating one of
the Rules or Act. Id.

’ Like CGMI, the Affiliates are also subsidiaries of Citigroup, Inc.

§ The receipt of such payments was substantially discontinued in 2001.
5



CGMTI’s Sale of Class B Shares

17. CGMI recommends mutual funds that issue different classes of shares,
including Class A and Class B shares, which represent interests in the same portfolio of

* securities, but differ in the structure and amount of sales charges paid directly by shareholders

and continuous, asset-based fees assessed on each shareholder’s account.

- 18.  Class A shares are subject to a front-end load, or initial sales charge, when
originally purchased, and have modest annual fund expenses, including 12b-1 fees that are
typically 0.25 percent. The majority of the front-end load is paid to the selling broker-dealer as a
commission. The balance of the initial investment is paid for the fund’s shares. Typically, the
front-end load decreases as the size of the investment increases. This concept applies to both
single purchases and to multiple purchases in the same family of funds that may be aggregated
with the customer’s other investments, as well as investments by that customer’s household, as
permitted by the funds' prospectuses. For most investments in which the total dollar amount
invested in a fund family is $1 million or more, the front-end load is generally waived. These
discounts are commonly referred to as “breakpoints” and the discounts typically increase at each

- of the $50,000, $100,000, $250,000, $500,000 and $1 million levels.

19.  For example, for CGMI’s affiliated proprietary funds, investments in
Class A shares that, when aggregated, fall below $25,000 are subject to an initial sales charge

- that can range from 4.00 to 5.00 percent. However, for an investment: (i) between $25,000 and

$49,999 the sales charge can range from 3.50 to 4.25 percent; (ii) between $50,000 and $99,999
the sales charge can range from 3.00 to 3.75 percent; (iii) between $100,000 and $249,999 the
sales charge can range from 2.50 to 3.25 percent; (iv) between $250,000 and $499,999 the sales
charge can range from 1.50 to 2.75 percent; (v) between $500,000 and $999,999 the sales charge
can range from zero to 2.00 percent; and (vi) $1 million or more reduces the sales charge to zero.
These breakpoints reduce the commissions paid to the selling broker-dealers by a corresponding
amount. Investors can receive the benefits of breakpoint discounts by, among other ways,
making a single investment, aggregating purchases, employing rights of accumulation or
utilizing letters of intent.”

20.  Incontrast, Class B shares do not carry any front-end sales charge and do
not have breakpoints regardless of the size of the investment. To compensate for the absence of
a front-end sales charge, Class B shares have significantly higher annual 12b-1 fees (typically
1.00 percent) than Class A shares (typically 0.25 percent) and are subject to a contingent
deferred sales charge (“CDSC”) if redeemed prior to the expiration of a holding period specified

7 A right of accumulation permits an investor or an eligible group of related investors (e.g., the
customer, the spouse and minor children) to “accumulate” or combine existing holdings of shares
of a particular fund complex with additional purchases of shares of the same fund complex for
the purpose of achieving breakpoints and associated discounts. Customers may also qualify for
breakpoints by executing a letter of intent, which is an agreement to make multiple purchases of
Class A shares issued by a fund family over a period of time, usually around 13 months, which,
when aggregated, equal an amount that qualifies for a breakpoint discount.
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in the prospectus. The amount of the CDSC, generally calculated as a percentage of the lesser of
the purchase price or the account’s value at the time of the sale, declines each year and
eventually disappears entirely. Class B shares usually convert to Class A shares, at no cost to the
investor, generally after eight years.

21.  For investors, breakpoints and higher expenses generally have a direct and
significant impact on a mutual fund investment’s return. The significance of these differences is
that, at certain dollar levels and holding periods, an equal investment in Class A shares, as
opposed to Class B shares, may be in the best interest of the investor.

22.  With regard to Class B shares, the mutual fund distributor, which is
generally an affiliate of the mutual fund, advances a commission to the selling broker-dealer.
Because Class B shares do not offer breakpoint discounts, broker-dealers and their
representatives receive greater commissions from the sale of Class B shares than from the sale of
the same amount of Class A shares if the sale would qualify for breakpoint discounts. Mutual
fund complexes, through their distributors, recoup the commissions they advance for Class B
shares through the substantially higher Rule 12b-1 fees and/or the CDSC. The different fee
structures, expenses and characteristics of Class A and Class B shares, including the availability
of breakpoint discounts with regard to purchases of Class A shares, and the impact of CDSCs on
" investments in Class B shares, are described in the mutual fund prospectuses and SAls.

23.  From January 1, 2002 through July 31, 2003, CGMI recommended and
sold Class B shares of mutual funds to customers who, depending on the amount of the
investment and the holding period, generally would have benefited had they purchased Class A
~ shares instead. Specifically, these customers made purchases of Class B shares in various mutual
funds which, had they purchased Class A shares, could have qualified for breakpoints beginning
at the $50,000 level, through single purchases, aggregating multiple purchases, employing rights
of accumulation or utilizing letters of intent. As a result of the customers’ purchases of Class B
shares, CGMI received greater commissions from these transactions than it would have earned
had it sold Class A shares of the same mutual funds.

CGMI’s Policies and ?rocedmes Regarding Class B Shares

24, CGMI had certain policies requiring FCs to disclose to customers certain
information regarding Class B shares. For example, the firm’s Mutual Fund Sales Practices
Compliance Manual required FCs to disclose, among other things: (i) types of sales charges and
fees; (ii) multiple classes of securities; (iii) options for reduced or waived sales charges
- (including breakpoints); (iv) multiple fund purchases; and (v) expense ratios. More specifically,
- the manual required that FCs assist each customer in deciding which class of shares was likely to
be most advantageous given the customer’s individual circumstances.

25.  Although CGMI had certain written policies requiring disclosures about
the various classes of fund shares, CGMI’s procedures were not sufficient to ensure that FCs
made such disclosures to their customers, other than providing them with prospectuses. Among

-other things, FCs, when recommending and selling Class B shares of mutual fund shares to
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customers, did not adequately disclose that: (i) such shares were subject to higher annual fees
that could have a negative impact on the customers’ investment return, or (ii) once breakpcints
become available beginning at the $50,000 level, an equal investment in Class A shares could
yield a higher return.

26.  In July 2003, CGMI began to change its procedures with regard to the sale
of mutual funds, including through the implementation of blocks on the sale of Class B shares
where the customer would be in a more advantageous financial position by purchasing Class A
shares.

27.  Asaresult of the foregoing, CGMI willfully® violated Section 17(a)(2) of
the Securities Act. ‘ _

28.  Indetermining whether to accept CGMI’s Offer, the Comrnission has
considered a related disciplinary action by the NASD involving CGMI’s sale of Class B shares
during the same time period covered by the Order. In its Acceptance, Waiver and Consent
submitted to the NASD to resolve that matter, CGMI has agreed to pay to the NASD a fine of

- $6.25 million and to undertake certain remedial and corrective actions for the benefit of investors.

29.  CGMI has obtained corporate resolutions of the Boards of Directors of
Cmgroup, Inc. or an appropriate corporate parent of the Affiliates directing each of the Affiliates to
comply fully with the undertakings in paragraph 30 below to the extent that such undertakings
specifically apply to the Affiliates. CGMI has also obtained a corporate resolution of the parent
corporation directing that CGMI shall take all steps reasonable and necessary to obtain such
compliance by the Affiliates. All resolutions shall remain in effect until such time as CGMI has
completed, and has ensured that the Affiliates have complied with, all such undertakings.

Undertakings
30.  CGMI undertakes the following:

a. CGMI shall place and maintain on its website, within 30 days from the date
of entry of the Order, disclosures regarding its revenue sharing program to include,
if applicable: (i) the existence of the program; (ii) the fund complexes participating
in the program; (iii) the maximum amount of payment that CGMI receives,
expressed in basis points, in connection with the fund complexes’ participation in
the program; and (iv) the source of such payments. CGMI shall make this
information available via a hyperlink on the home page of its website. CGMI shall
also cause the Affiliates to take the same actions within 30 days from the date of
entry of the Order.

! «Willfully” as used in the Order means intentionally committing the act which constitutes the
violation, see Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000); Tager v. SEC, 344 F.2d 5,
8 (2d Cir. 1965). There is no requirement that the actor also be aware that he is violating one of
the Rules or Act. Id. .

g



b. CGMI shall retain, within 60 days from the date of entry of the Order, the
services of an Independent Consultant, who is not unacceptable to the
Commission’s staff. CGMI shall require the Independent Consultant to perform all
of the services and tasks as described below. CGMI shall exclusively bear all costs,
including compensation and expenses, associated with the retention and
performance of the Independent Consultant.

c. CGMI shall retain and shall require the Independent Consultant to conduct a
comprehensive review of: (i) the completeness of the disclosures regarding CGMI’s
Tier Program and the differences in mutual fund share classes; and (ii) the policies
and procedures relating to CGMI’s recommendations to its customers of mutual
funds in the Tier Program and of different class shares of mutual funds. CGMI
shall retain the Independent Consultant to recommend policies and procedures to
ensure compliance with applicable statutory and regulatory requirements in these
areas.

d. CGMI shall, within 90 days from the date of entry of the Order, provide to
the Independent Consultant a list of customers who purchased Class B shares
between January 1, 2002 and the date of entry of the Order (the “relevant time
period”), of $50,000 or greater, including, without limitation, through single and
‘multiple purchases by the customer(s) and through aggregation by household’ and

. fund family of all purchases during the relevant time period. The list must include
at least the customers’ names and contact information, any firm-based household
identification number, the date, fund name, fund symbol and number of shares
purchased, and the gross principal amount invested for every purchase. Every
purchase transaction on the list is a “Qualifying Purchase.” However, Qualifying
Purchases shall not include:

@) purchases of Class B shares for which customers have previously
: settled and signed releases of claims against CGMI; '

(i)  purchases of Class B shares which were later cancelled at no cost to
the customer;

(iii)  purchases of Class B shares, which, when aggregated with other
Class B share purchases by the same household in the same fund
family, total less than $100,000, and for which the customer would
have been charged a Class A share initial sales charge exceeding
4.00 percent;

- * “Household” includes all accounts that are related by at least two of the following three factors:
(1) tax identification/social security numbers; (2) address; and (3) last or "key" name.
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(iv)  purchases of Class B shares, which, when aggregated with other
Class B share purchases by the same household in the same fund
family, total less than $100,000, and where the customer (1) entered
into a systematic withdrawal plan at the time of the Class B share
purchase, and immediately began receiving systematic withdrawals
from the Class B share purchase without incurring CDSCs, or (2)
chose not to reinvest all capital gains and dividends from the Class
B share purchase;

(v)  purchases of Class B shares, which, assuming a 5 percent annual
rate of return and considering all expenses, are projected to have a
higher redemption value, determined as of the end of each year
following the purchase date, in comparison to Class A shares in any
two years during the period beginning with the effective date of the
Order and ending on the date the Class B shares are scheduled to
automatically convert to Class A shares under the terms of the fund
prospectuses in effect at the time of the purchase; and

(vi)  purchases of Class B shares, which, assuming a 5 percent annual
rate of return and considering all expenses during the relevant time
period, are projected, as of the date of conversion, to have a value
within $100.00 of the projected value of Class A shares had the
customers purchased Class A shares instead of Class B shares. "

e Additionally, within 150 days from the date of entry of the Order, CGMI
shall offer any customer who made a Qualifying Purchase(s) and still holds all
such shares, the option of converting such Class B shares into Class A shares in
such a manner that each customer is placed in the same financial position, based
on actual fund performance, in which such customer would have been, as of the
date no more than 10 business days prior to the date on which the offered
conversion to Class A shares is to be completed, with respect to the Qualifying
Purchase(s) had the customer purchased Class A shares instead of Class B shares
(the “Settlement Plan”). :

f. The Independent Consultant, following consultation with CGMI, may
further remove from the Settlement Plan additional Class B share purchases as
long as the Independent Consultant provides CGMI and the Commission’s staff
with quantitative proof that the customer could not materially benefit" from

1 In addition, the Qualifying Purchases shall not include purchases of Class B shares which
would not have been eligible for breakpoints at or above specified thresholds in certain mutual
funds as identified on a list to be provided to the Independent Consultant.

"' The Settlement Plan shall provide that CGMI will not be required to offer a customer
~ conversion if the customer would not materially benefit from an offer of conversion because
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having the particular transaction converted to Class A shares and the removal of
such Qualifying Purchase is not unacceptable to the Commission’s staff.

g The Settlement Plan shall also provide for the payment of cash, subject to
each customer’s choice not to receive payment, to put those customers who made
a Qualifying Purchase(s) and sold, prior to receipt of notice from CGMI, some or
all of their Class B shares comprising the Qualifying Purchase(s) into the same
financial position, based on actual fund performance and redemption value, when
aggregating Qualified Purchases, in which such customers would have been had
the Class B shares that were sold been invested in Class A shares instead.

h. Under the Settlement Plan, each customer shall be entitled to breakpoints

to the extent permitted by each relevant fund family based on all eligible

holdings'? and applicable rights of accumulation and assuming letters of intent
‘were utilized in accordance with the applicable prospectuses.’

i In the event that any customer, who made a Qualifying Purchase(s), elects
to convert those purchases to Class A shares from Class B, and CGMI is unable to
effectuate such conversion for any reason, CGMI shall be required under the
Settlement Plan to provide for the payment of cash, subject to each customer’s
choice not to receive payment, to such customer in an amount that will place the
customer in the same financial position, based on actual performance and
redemption value, that such customer would have been in as of the date of entry
of the Order had the customer made his Qualifying Purchase(s) in Class A shares
instead of Class B.

). . The Settlement Plan shall not be unacceptable to the Independent
Consultant and the Commission’s staff.

k. Additionally, as part of the Settlement Plan, within 120 days from the date
of entry of the Order, CGMI shall submit to the Independent Consultant and the
Commission’s staff for review sample letters in plain English: (i) offering each
customer, according to the particular characteristics of their account and
purchases, the opportunity to convert in accordance with the Settlement Plan
and/or cash payment, subject to each customer’s choice not to receive payment,

either the annual expense differential between Class A shares and Class B shares, the CDSC
schedule, and/or the conversion year quantitatively are such that Class B shares may be
substantially equal, or more appropriate, compared to Class A shares of the same fund, at
particular investment levels.

12 Bligible holdihgs means the balance of all investments permitted by the relevant fund family to
be aggregated for applicable breakpoints at the time of the Qualifying Purchase, including
investments made before and held at the time of, the Qualifying Purchase.

11




for any portions of Qualifying Purchases that have been sold; (ii) explaining the
economic advantages and disadvantages to the customer of the options; and (iii)
stating that the customer should consult with a tax advisor to determine whether
the conversion carries any federal, state, or local tax consequences. Such letters
may include other factors that customers may reasonably rely upon when deciding
- whether to convert. The letter shall not be unacceptable to the Independent
Consultant and the Commission’s staff.

L. CGMI shall fully complete execution of the Settlement Plan within 270
days from the date of entry of the Order.

m. CGMI shall further retain and shall require the Independent Consultant to
prepare and, within 150 days from the date of entry of the Order, submit to CGMI
and the Commission’s staff an Initial Report. The Initial Report shall address, at a
-minimum: (i) the adequacy of the disclosures regarding CGMI’s revenue sharing
program; (ii) the adequacy of CGMI’s disclosures of the differences in mutual fund
share classes; (iii) the adequacy of the policies and procedures regarding CGMI’s
recommendations and disclosures to its customers of mutual funds in its revenue
sharing program; (iv) the adequacy of the policies and procedures regarding
CGMTI’s recommendations and disclosures to its customers of mutual fund share
classes; and the (v) the adequacy of the Settlement Plan, with a goal toward placing
' CGMI customers who made Qualifying Purchases in the same financial positions
they would have been had they purchased Class A shares instead of Class B shares.
The Initial Report must include a description of the review performed, the
conclusions reached, and the Independent Consultant's recommendations for
policies and procedures to ensure compliance with all applicable statutory and
regulatory requirements in these areas, an effective system for implementing the
recommended policies and procedures and an effective system for establishing and
maintaining written records that evidence compliance with the recommended
policies and procedures.

n Within 180 days from the date of entry of the Order, CGMI shall in writing
advise the Independent Consultant and the Commission’s staff of the
recommendations from the Initial Report that it is adopting and the
_recommendations that it considers to be unnecessary or inappropriate. With respect
to any recommendation that CGMI considers unnecessary or inappropriate, CGMI
shall explain why the objective or purpose of such recommendation is unnecessary
or inappropriate and provide in writing an alternative policy, procedure or system
designed to achieve the same objective or purpose.

0. With respect to any recommendation with which CGMI and the
Independent Consultant do not agree, CGMI shall attempt in good faith to reach an
agreement with the Independent Consultant within 210 days from the date of entry
of the Order. In the event the Independent Consultant and CGMI are unable to
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agree on an alternative proposal not unacceptable to the Commission’s staff, CGMI

shall abide by the recommendation of the Independent Consultant.

p. CGMI shall further retain and shall require the Independent Consultant to
complete the aforementioned review and submit a written Final Report to CGMI
and to the Commission’s staff within 270 days from the date of entry of the Order.
The Final Report must recite the efforts the Independent Consultant undertook to
review: (i) CGMI’s disclosures regarding its revenue sharing program; (ii) CGMI’s
disclosures regarding the differences in mutual fund share classes; (iii) the policies
and procedures regarding CGMI’s recommendations of the mutual funds in its
revenue sharing program; (iv) the policies and procedures regarding CGMI'’s
recommendations and disclosures to customers of multi-class mutual funds; and (v)
the procedures to administer the Settlement Plan and the completeness of the
implementation of the Settlement Plan. The Final Report shall also set forth in
detail the Independent Consultant's recommendations and a reasonable time
period(s), not to exceed 300 days from the date of entry of the Order, for CGMI to
implement its recommendations. The Final Report must also describe how CGMI
proposes to implement those recommendations within the time period(s) set forth in
the Final Report.

q. CGMI shall take all necessary and appropriate steps to adopt and implement
all recommendations and proposals contained in the Independent Consultant's Final
Report. In addition, CGMI shall cause the Affiliates to implement all of the
recommendations and proposals relating to revenue sharing contained in the
Independent Consultant's Final Report, as applicable.

. CGMI shall further retain and shall require the Independent Consultant to
conduct a follow-up review of CGMI's efforts to implement each of the
recommendations contained in the Independent Consultant's Final Report, as
applicable. This follow-up review shall be completed no later than 360 days from
the date of entry of the Order. As part of the follow-up review process, CGMI shall
retain and shall require the Independent Counsel to submit a follow-up report to the
Commission’s staff no later than 375 days from the date of entry of the Order. The
follow-up report must set forth the details of CGMI's and the Affiliates’ efforts to
implement each of the recommendations contained in the Final Report, and must
separately state whether CGMI and the Affiliates have fully complied with each of
the recommendations in the Final Report, as applicable.

s. To ensure the independence of the Independent Consultant, CGMI: (i) shall
not have the authority to terminate the Independent Consultant, without the prior
written approval of the Commission’s staff; (ii) shall compensate the Independent
Consultant, and persons engaged to assist the Independent Consultant, for services
rendered pursuant to the Order at their reasonable and customary rates; and (iii)
shall not be in and shall not have an attorney-client relationship with the
Independent Consultant and shall not seek to invoke the attorney-client or any other
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doctrine or privilege to prevent the Independent Consultant from transmitting any
information, reports or documents to the Commission or the Commission’s staff.

t. To further ensure the independence of the Independent Consultant, for the
period of the engagement and for a period of two years from completion of the
engagement, CGM], its present or former affiliates, directors, officers, employees,
and agents acting in their capacity shall not enter into any employment, consultant,
attorney-client, auditing or other professional relationship with Independent
Consultant. Further, CGMI, its present or former affiliates, directors, officers,
employees, and agents acting in their capacity shall not enter into any employment,
consultant, attorney-client, auditing or other professional relationship with any firm,
with which the Independent Consultant is affiliated in performance of his or her
duties under the Order, or agents acting in their capacity, for the period of the
engagement and for a period of two years after the engagement without prior
written consent of the Commission’s staff.

u. CGMI shall cooperate fully with the Independent Consultant and shall
provide the Independent Consultant with prompt access to CGMI’s and the
Affiliates’ files, books, records and personnel as the Independent Consultant
reasonably deems necessary or appropriate in fulfilling any function or completing
any task described in these undertakings.

V. For good cause shown, and upon receipt of a timely application from the
Independent Consultant or CGMLI, the Commission's staff may extend any of the
procedural dates set forth above.

1v.

In view of the foregoing, the Commission deems it appropriate, in the public interest, and
for the protection of investors, to impose the sanctions agreed to in CGMI’s Offer.

Accordingly, pursuant to Section 8A of the Securities Act and Sections 15(b) and 21C of
the Exchange Act, it is hereby ORDERED that:

L. CGMI shall cease and desist from committing or causing any violations and any
future violations of Section 17(a) of the Securities Act and Rule 10b-10 under the Exchange Act;

2. | CGM is censured;

3. CGMI shall, within 30 days from the date of entry of the Order, pay a civil money"
penalty in the amount of $20 million to the United States Treasury. Such payment shall be: (A)
made by United States postal money order, certified check, bank cashier's check or bank money
order; (B) made payable to the Securities and Exchange Commission; (C) hand-delivered or
mailed to the Office of Financial Management, Securities and Exchange Commission, Operations
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Center, 6432 General Green Way, Stop 0-3, Alexandria, VA 22312; and (D) submitted under cover
letter that identifies CGMI as a Respondent in these proceedings, the file number of these
proceedings, a copy of which cover letter and money order or check shall be sent to Arthur S.
Gabinet, Securities and Exchange Commission, Mellon Independence Center, 701 Market St.,
Suite 2000, Philadelphia, PA 19106; and '

4, CGMI shall compiy with the undertakings enumerated in Section II1.30. above.

By the Commission.

Jonathan G. Katz
Secretary
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